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IN THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
NO. 05-4474
f’

UNITED STATES OF AMERICA,

3
I
I
U
i

Appellee,
V.

WILLIAM ELIOT HURWITZ,
Appellant.

Appeal from the United States District Court
for the Eastern District of Virginia
at Alexandria

BRIEF OF THE UNITED STATES

a
a
rn
3

m
a

JURISDICTIONAL STATEMENT
A jury convicted defendant on 50 counts, including drug trafficking resulting
in death, drug trafficking resulting in serious bodily injury, drug trafficking, and
conspiracy to commit drug trafficking in violation of 21 U.S.C. $5 841(a) and 846.
The district court had jurisdiction under 18 U.S.C.

5

3231 and entered a

judgment of conviction and sentence on April 2 1,2005. Joint Appendix (JA) at 40.

Jurisdiction is proper in this Court under 28 U.S.C.

6

1291 after defendant filed a

timely notice of appeal on April 25,2005. JA41.
STATEMENT OF THE ISSUES

1. Should all evidence from defendant’s office be suppressed because the
officers allegedly failed to serve the attached list of items to be seized-an

issue on

which defendant never presented evidence? And did the magistrate authorize an
overbroad search?

2. Defendant’s proposed good-faith instruction would have provided a
defense whenever he acted with good intentions according to his own view of
medicine. Was this instruction erroneous when the statute requires only knowing
conduct and defendant admits on appeal that he must try to comply with wellaccepted medical standards? Were the district court’s instructions plainly
erroneous when they required proof that defendant acted knowingly, as the statute
requires?
3. Did the district court abuse its discretion when it excluded evidence that

defendant sent records to the DEA that the agency was not required to review;
excluded the Virginia Board of Medicine’s 2003 statement that defendant
“believed” he acted in good faith; and excluded a document that was not a party
a

bssion?
2

4. Defendant fails to mention that at voir dire, he did not object to an
agreement allowing the court to dismiss Juror 12 by mid-December. Has defendant
waived objection to the juror7sdismissal, and did the court abuse its discretion in
carrying out the agreement?

STATEMENT OF THE CASE
After a 44-day trial, with 76 witnesses, defendant was convicted on 50
counts: Count 1, conspiracy to traffic in controlled substances, 21 U.S.C.

5 846;

count 2, drug trafficking resulting in death, 21 U.S.C. 5 841(a)( 1); counts 5 and 6,
drug trafficking resulting in serious bodily injury, 21 U.S.C.

9 841(a)(l); and

counts 8-25,28-32, 34-35,39-59, drug trafficking, 21 U.S.C.

5 841(a)(l). JA989.

The jury deadlocked on count 3, drug trafficking resulting in death; count 4,
drug trafficking resulting in serious bodily injury; and count 7, drug trafficking.
Defendant was acquitted on the six remaining drug-trafficking counts, a criminalenterprise count, and two health-care fraud counts. Id.
At sentencing, the district court enhanced defendant’s sentence after finding
that he lied. “Some 30 witnesses took the stand and said he was lying. His own
records proved he was lying. . . .’, JA5079. After pointing out the multiple
warnings defendant received before this prosecution, and considering the extensive
h a m he caused, the court imposed concurrent 25-year sentences on counts 1,2,5,

A

4. Defendant fails to mention that at voir dire, he did not object to an
agreement allowing the court to dismiss Juror 12 by mid-December. Has defendant
waived objection to the juror’s dismissal, and did the court abuse its discretion in
carrying out the agreement?

STATEMENT OF THE CASE
After a 44-day trial, with 76 witnesses, defendant was convicted on 50
counts: Count 1, conspiracy to traffic in controlled substances, 21 U.S.C.

5 846;

count 2, drug trafficking resulting in death, 21 U.S.C. 5 841(a)( 1); counts 5 and 6,
drug trafficking resulting in serious bodily injury, 21 U.S.C.

5 841(a)(1); and

counts 8-25,28-32,34-35,39-59, drug trafficking, 21 U.S.C.

9 841(a)(l).

JA989.

The jury deadlocked on count 3, drug trafficking resulting in death; count 4,
drug trafficking resulting in serious bodily injury; and count 7, drug trafficking.
Defendant was acquitted on the six remaining drug-trafficking counts, a criminalenterprise count, and two health-care fraud counts. Id.
At sentencing, the district court enhanced defendant’s sentence after finding
that he lied. “Some 30 witnesses took the stand and said he was lying. His own
records proved he was lying. . . .” JA5079. After pointing out the multiple
warnings defendant received before this prosecution, and considering the extensive
h a m he caused, the court imposed concurrent 25-year sentences on counts 1,2,5,

A

II
I
I

and 6 , and concurrent 15-year sentences on the remaining counts. JA99 1,5 121.
The court also imposed concurrent fines of $1 million for each count. JA995.

STATEMENT OF FACTS

I
I
R
I
U
1
I

The indictment charged defendant, an attorney and pain-management
physician in McLean, Virginia, with illegally prescribing Schedule I1 drugs
between July 1998 and January 2003. JA 101-35. As the trial record demonstrated
through 76 witnesses and over 1,000 exhibits, defendant prescribed high doses of
narcotics, over the internet and in person, to patients he knew were selling and
abusing the drugs. Some patients suffered fatal and nonfatal overdoses as a result.
To get access to these drugs, the patients had to pay defendant a $1,000 initiation
fee and $250 monthly maintenance fee-in

cash-whether

defendant saw them or

not. JA1496-97. And he did not accept insurance, explaining that it was “better
for his records.” JA1500.
The major theme of defendant’s brief is that medical boards suffice to
regulate doctors like defendant. The facts show he rejected their authority-even
arguing at trial that they were in the “stone age.” JA4787. Warnings and sanctions

1

short of criminal prosecution did not stop defendant, as the district court observed.

a

JA5 121-23. First, defendant had his license suspended in 1992 in Washington,

I
I

4

D.C., where the Board found that defendant’s “excessive” and “unauthorized”
prescriptions “failed to conform to prevailing standards of acceptable medical
practice.” SA135-39, SA140-45. Next, defendant had his license suspended in
Virginia in 1996. SA1 18-34. This time the suspension involved 20
patients-including

two deaths from overdoses. Id. After ruling that defendant’s

prescribing was “contrary to sound medical judgment” and “a danger to patients,”
the Board noted that defendant admitted he continued prescribing narcotics to a
patient for six months after police notified him that the patient had been arrested
for conspiracy to distribute Schedule I1 narcotics. Id.
Following the 1996 suspension, defendant was required to attend a miniresidency instructing him on appropriate prescribing practices and how to spot
drug-seeking patients. Id. Dr. William Vilensky, chief instructor, testified at trial
that defendant was his best student, unsurprisingly given defendant’s training at
Columbia, Harvard, and Stanford. JA2827-29,5 121-22,4260,4474.
After restarting his pain practice, defendant talked to numerous colleagues in
the pain field via email about their policies toward patients who were drug dealers
and abusers. SA63-64,65,66. Defendant ultimately posted his office policy
prominently in his waiting room in December 200 1:

5

PATIENTS FOUND TO HAVE VIOLATED DRUG LAWS AS
EVIDENCED BY COCAINE OR MARIJUANA METABOLITES IN
THEIR URINE WILL BE DISCHARGED.
SA62.
Defendant also required patients to sign a contract informing them that their
drug therapy would be terminated if they distributed prescribed drugs, used illegal
street drugs, or drove while impaired. SAM-53. Defendant even testified in a
state-court proceeding that running out of medicines early, falsifjmg prescriptions,
and injecting medicines that should be taken orally are evidence that a patient is
using prescribed medicine improperly and “other than for proper medical
purposes.” JA452 1-22.
But despite the 1992 and 1996 suspensions, defendant’s mini-residency with
Dr. Vilensky, and defendant’s own policies posted prominently in his office,
defendant’s misconduct continued. He had yet another patient die from overdose,
JA3491, and at trial, the United States presented testimony from 15 more patients
who demonstrated defendant’s repeated criminal conduct. Defendant’s criminal
behavior, discussed below, not only endangered these patients, but also the
communities in which defendant’s drugs were sold and abused.
The United States summarizes below only a small portion of that evidence.

6

A. Defendant’s patients
I . Robert Woodson - Counts I , 56-59.
Robert Woodson pleaded guilty to conspiracy to distribute OxyContin and
cooperated with authorities, in part, by tape recording conversations with
defendant. JA3513,3570. Woodson told defendant on May 29,2002 that he had
been arrested for selling cocaine, swapped cocaine for OxyContin in the past, and
used cocaine while receiving prescriptions from defendant. SA67-71. Defendant
responded by calling Woodson a “smooth liar” and continued prescribing to him.
Id.
On June 10,2002, defendant told Woodson to get an MRI-not
purposes-but

for medical

because “We’ve got to document you up the kazoo . . . we’ve got to

make sure if somebody comes here and says, how come you’re giving him [sic] this
guy was using cocaine and all these medicines.” SA8 1-84; Exhibit 1 1-3.

E

Woodson once started telling defendant that he had previously bought
cocaine from another patient, Tim Urbani, but defendant cut off the conversation:
“I’m not sure I want to know this. It counts for me. . . .” SA85-90.
On July 2,2002, defendant admitted to Woodson that he knew patients were

selling their pills and that it was illegal:
Defendant :

Well, all I can say is, everybody’s credibility went down when
their urine cocaines came up positive.
7

Woodson:

Right, Well, needless to say, you know how I am. I mean-

Defendant:

Yeah. At the same time, I don’t have any real doubts that
everybody was taking these medicines at least mostly for pain.
And it is not inconceivable to me that people were selling part
of their medicines so they could buy the rest.

Woodson:

Well, that’s-

Defendant:

That’s kind of the way they’re financing their requirements.
Not that that’s desirable, obviously, it’s illegal. . .

SA99-103; Exhibit 13-5.
Defendant freely spoke to Woodson about the police investigation of his
practice and in a conversation on August 28,2002 even encouraged patients,
through Woodson, to enter into a “conspiracy of silence” to protect their access to
prescription narcotics:

So, so I have kind of a huge conspiracy of silence because I, in fact,
even, even knowing what I’ll call the suspicious nature of you guys,
assumed that you weren’t stupid enough to-to not protect my practice
and preserve your own-access to medications.
SA104-07; Exhibit 15-7.

2. Timothy and Mary Urbani - Counts 1, 46-53.
Defendant prescribed to Timothy Urbani from September 200 1 until
Urbani’s arrest on federal drug charges on July 8,2002. JA3086. During that time,
Urbani admitted to defendant that he was dealing drugs, JA3 111-12,3 116,312526, SA108-12; Exhibit 17-7; SA1 13-17, Exhibit 20-3, had three arrests for drug
8

offenses and robbing pharmacies, JA3 126-28,3755, displayed track marks and
ulcers on his a m , JA3 107-10, had two positive tests for cocaine, JA3 118-20,
3756, and frequent lost prescriptions, JA2508,3106,3755; SA217,219. Urbani
also recorded conversations with defendant. JA3 128.
After two of Urbani’s drug arrests and two failed urine screens, defendant
wrote Urbani prescriptions on May 29,2002, even though Urbani admitted selling
drugs to another patient, Rita Carlin. JA3209- 13; SA108-12; Exhibit 17-7. In the
same conversation, defendant said that he hoped someone “isn’t snitching.”
JA3214. Defendant also told Urbani to get an x-ray or MRI because they “needed
one for the files to cover our butts.” JA3089. Although neither Urbani nor his wife
had insurance, their monthly prescriptions together cost $15,000. JA3099-3100.
But as Urbani explained, they were probably making $100,000 a month selling
prescriptions from defendant. JA3092.

On June 27,2002, Defendant gave Urbani prescriptions after being
specifically told that Urbani had been selling pills to someone in Tennessee when
he was arrested in March 2002, and at the time Urbani had needle marks and a
nickel-sized ulcer on his arm. JA3 110; 3218; SA218. Just hours before
defendant’s arrest on federal charges, he gave Urbani advice on where to hide
prescriptions from law enforcement. JA3 133.
9

After Urbani had two arrests during March and April 2002, defendant also
gave “legal strategy” advice to him, saying “tell them nothing”; Urbani replied that
he “would be a soldier” and not tell on defendant, who “liked that.” JA3114-17;
JA3 127-28. Defendant and Urbani also discussed the legal problems of patients
Kevin Fuller, Robert Woodson, Bret McCarter, and Peter Grant and the fact that
they were “getting busted.” JA3 102.

3. Kevin Fuller and Cindy Horn - Counts 1, 13-1 7, 20-21
Kevin Fuller and his wife, Cindy Horn, were drug dealers and addicts to
whom defendant prescribed enormous quantities of Schedule I1 drugs. JA37,47,
4124-26. In prescribing to Kevin Fuller, defendant ignored positive tests for
cocaine, violating defendant’s own drug policy, and ignored skin rashes and scabby
lesions on Fuller’s arms from using crack. JAl369-70, 1401, SA62.
On January 20,2001,Fuller and Horn were arrested on drug charges and had
their house searched. JA1408-09. A short time later, after they were released on
bond, defendant gave Fuller a prescription for potent 160 mg.-sized OxyContin
pills. JA 1415. Soon after the arrest, defendant asked Fuller for-and

received-a

copy of the search-warrant affidavit, which detailed extensive evidence against
Fuller. JAl409-43, SA146-49. The affidavit also referred to illegal drug activities
by John Farmer and Brett McCarter, also defendant’s patients. Id.
10

But defendant continued to prescribe to each of those patients. From March
26 to April 30,2001, Fuller made a $229,000 profit from selling OxyContin and
Diluadid pills that defendant prescribed to him and his wife. JA1424-26; SA150.
Defendant continued to prescribe despite further evidence that Fuller was
selling the drugs. On May 23,2002, Urbani and his wife secretly taped a medical
visit with defendant where they discussed illegal drug activity involving Fuller,

Horn, and their sons, Shaun and Jason. JA1345,2342-47. On tape, Urbani called
the Fullers’ sons “little drug dealers.” JA2342. Defendant asked if Fuller and

Horn had “put their kids up to being the dealers’’ and was told “probably.”
JA2346-47. During the discussion, one son was described as getting “busted” with
a pill bottle for Horn, and both were busted for selling crack and OxyContin.
JA2342-43.
During a taped conversation with Robert Woodson, defendant told him on
May 29,2002, “Well, I guess the real question is . . .has Kevin really been selling
drugs or selling them through Sean [Shaun] or selling them through Jason or
something like that.” JA3576-79; SA72-80; SA72-80; Exhibit 10-6. After this
conversation, defendant continued to prescribe over 10,000 pills to Fuller. JAl454.
Defendant later commented to Woodson on July 2,2002, while they discussed the
on-going criminal investigation of defendant, “Well, I’m trying to mitigate what I’ll
11

call the Fuller liability . . . the Fuller liability, having to afford ten to twenty
thousand bucks worth of medicine a month without any obvious visible income.”
JA3598; SA91-98.
4. Peter Grant - Counts I , 16, 19.

Peter Grant learned about defendant from Kevin Fuller. JAl893. Grant
snorted and shot drugs at Fuller’s house with other patients of the defendant, like
Brett McCarter, John Farmer, Robert Woodson. JAl896-98. On April 3,2002, the
defendant entered in Grant’s patient file, ‘‘Notified by Detective . . . that Mr. Grant
was arrested and found to possess cocaine and needles for injection.” SA154. The
detective also recorded the conversation with defendant. JAl872-77. When asked
by the detective if Grant’s use of syringes to inject drugs was consistent with his
instructions, defendant told the detective was prescribed to take the medication
orally and that Grant had been lying to him. Id. Photographs taken of Grant’s arms
at the time of this arrest showed them riddled with track marks from injections.
JA1913, SA156, SA157.
Grant made bond after the arrest and went to defendant’s office to receive
more prescription narcotics. JAl914. Even though Grant admitted to defendant
another earlier arrest for drug distribution in January 2002, JAl9 17, defendant
continued to prescribe large doses of narcotics over the next two months, until
12

Grant’s arrest on May 29,2002 for another crime. JA1920-24.
On the morning of May 29,2002, Woodson recorded a conversation with
defendant about Grant. Defendant said: “I believe Peter’s a punk . . . and
irresponsible and . . . hangs around probably with some disreputable types and . . .
and has been using cocaine because all his urine tests have come up positive for
cocaine.” JA3577-78, SA72-80; Exhbit 10-6. Less than 10 hours after making that
statement, defendant saw Grant in his office after hours and issued another
prescription for large quantities of narcotics. JA1922, SA155. Later that evening,
Grant was arrested for the third time that year, passed out in a 7/11 parking lot,
engine running, a full syringe of Dilaudid resting on his leg, an unconscious
woman in the passenger seat, and her four year-old daughter asleep in the rear,
amid used syringes. JA2010. Deputy Breeden testified that he had to be careful
taking the child from the back seat because of all the syringes littered in the
vehicle. JA20 11.

5. Brett McCarter - Counts 1, 28-30.
Brett McCarter pleaded guilty to conspiracy to distribute OxyContin and
agreed to cooperate with the government. JA2740. Defendant prescribed narcotics
to McCarter from December 1998 to McCarter’s arrest on June 3,2002. SA164.
During that time, McCarter had 45 early refills. Id. From November 200 1 through
13

March 2002,defendant oversaw five positive cocaine tests for McCarter. SA1 64,

166,167,168,170,and 172. On March 6,2002,defendant wrote in McCarter’s
patient file: “patient . . . believes cocaine put in his food or drink by unsavory
associate.” SA169. Defendant continued to prescribe opioids to McCarter despite
his repeated violations of defendant’s office policy. Id.
In addition, the state search-warrant affidavit that Fuller delivered to
defendant in January 2001 detailed at length McCarter’s three prior drug
distribution arrests as well as an arrest for malicious woundings and assaults

SA146-49.Despite t h s evidence of McCarter’s misdeeds, defendant continued to
prescribe large quantities of narcotics to him. SA165.

6. Peter Tyskowski - Counts I , 44-45.
In Tyskowski’s assessment note of November 27,2001, defendant wrote,
“Patient Reports that he was arrested on 11/18on charges of ‘possession with
intent to distribute’ medications prescribed.” SA214. Despite this knowledge,
defendant continued to issue prescriptions to Tyskowski. Id. On March 29,2002,
defendant wrote about Tyskowski: “He continues to deny use of cocaine, in spite of
3 positive tests over the last 4 months.” SA215-16. Tyskowski received more

prescriptions on that day. Id.
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7. Patrick Snowden - Counts 43

Patrick Snowden first saw defendant for pain in his ankle from surgeries for
a football injury. JAl954. To treat this condition, defendant ultimately prescribed
Snowden at least 5 16,465 pills from July 1999 to October 2002, causing him to
become addicted to oxycodone and degrading his memory so that it was “down to
almost nothing,” causing him seizures and hallucination, and dissolving his
marriage. JA3745,1961,1971-72,1991,1996.
During this treatment, defendant directed Snowden to see a psychiatrist to
“cover our asses” for the quantity of drugs defendant was prescribing. JA1968.
Defendant also made false entries in Snowden’s medical records, covering up the
fact that there were needle-track marks on Snowden’s arms. JAl972-76.
Snowden testified that, while taking defendant’s prescribed drugs, he had
eight to ten automobile accidents, causing three cars to be totaled in one month.
JA1965-67, 1998-99; SA199-13. In April 2002, Snowden overdosed and went to
the Emergency Room; doctors there couldn’t believe the amount of medication he
was receiving from defendant and told him he was addicted. JA1991-94; SA175198. On March 6,2002, defendant prescribed a daily dosage of 1,600 Roxicodone
pills, which, assuming seven hours of sleep per night, amounted to one pill every
35 seconds of every waking hour. JAl99 1-94,25 15; SA174. Emergency-room
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physician David Medland (transcribed incorrectly as “Medina”) testified that he
phoned defendant about Snowden’s overdose and that nothing he said “alarmed or
disturbed Dr. Hunvitz, or caused him any shock or anxiety.” JA2221-25,2209.
Snowden’s mother testified that she spoke to defendant three times about the
strokes, seizures, blackouts and overdoses Snowden experienced, but defendant
simply told her to call 9 11. JA22 11- 12, 1999-2000,222 1-25. Snowden’s wife also
had ten to fifteen detailed conversations with defendant’s staff about Snowden’s
problems. JAl953,ZOOO.

8. Linda Lalmond - Counts 1, 2, 24-25.
Linda Lalmond, a 5 1-year-old married mother of three, first saw defendant
on May 30,2000 complaining of generalized pain. JA2596, SA158-60. During
that first visit, defendant prescribed up to 90 mgs. of morphine every four hours-a
45-fold increase in daily dosage from the Tylenol-3 her previous doctor prescribed.
JA2597. Despite Lalmond’s claims of pain relief, defendant increased her dosage
of morphine the next day to a maximum 120 mgs. every three hours. JA2598,
SA161-62. Mrs. Lalmond went to bed early and never woke up, dying within 36
hours of first seeing defendant. JA349 1; SA16 1-62.

Drs. Carol O’Neil, forensic toxicologist in the Medical Examiner’s Office
and Francis Field, Assistant Chief Medical Examiner, testified that morphine
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overdose caused Lalmond’s death. JA2600,30 12-14,3298. Dr.O’Neil testified
that out of 151 deaths over the past four years related to morphine, Lalmond’s was
the fifth highest level of morphine they had seen. JA3014.

On May 3 1,2000, Lalmond wrote what were likely her final words in an
email to her niece:
Valerie,
I am on morphine. It is working better today, he told me I was not taking
enough. The sleepiness will pass.
Nap time. . . . .
Love you both.
JA3453, SA163.

9. Carl Shortridge - Count 5
Just nine months later, defendant used a similar regimen of morphine with
Carl Shortridge in February 2001. JA2 133-41, SA173. Emergency personnel
responded to a 91 1 call and found Shortridge unconscious, lying on the floor, and
within six seconds of death from an overdose of morphine. JA2252-53.

B. Government’s experts
The government’s medical experts Michael A. Ashburn, M.D., a former
President of the American Pain Society, and Robin Hamill-Ruth, M.D., head of the
Pain Management Center at the University of Virginia and on the board of directors
for the American Board of Pain Management, testified about standards for pain
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management and prescribing Schedule I1 controlled substances.
Dr. Ashburn described when a physician should prescribe Schedule I1
narcotics for pain and what guidelines are available to physicians. JA2437-54.
Those guidelines include materials fiom the Federation of State Medical Boards,
SA32-40; the Medical Society of Virginia, SA41-46; the Virginia Board of
Medicine, SA41-46; and the American Pain Society and American Academy of
Pain Medicine, SA47-61. JA2458.
Dr. Ashburn reviewed the files for 24 of defendant’s patients who were listed
in the indictment and concluded none of the relevant prescriptions were within the
bounds of medicine. JA260 1.
Defendant has sought to disparage Dr. Ashburn, but on August 7,2002,
defendant wrote to Dr. Ashburn, describing him, and two other physicians, as “the
most respected leaders of the movement to treat pain.” JA2693; SA220. After Dr.
Ashburn testified, defendant filed with the district court a letter purportedly signed
by six past Presidents of the American Pain Society criticizing Dr. Ashburn’s
testimony. JA752. But the doctors were provided an inaccurate summary of the
testimony, and two of those doctors never signed the letter. JA757,788.
Dr. Hamill-Ruth testified about practices in the State of Virginia, JA3332,
and explained that the Virginia Intractable Pain Act, Va. St. 5 54.1-3408.1,
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provided that a physician can only prescribe controlled substances for “accepted
and medicinal purposes.” JA3335. Dr. Hamill-Ruth read the Act to the jury,
including the last paragraph, which defendant omits in footnote 7 of his brief:
“Nothing in this section shall be construed as to grant any person immunity from
investigation or disciplinary action based on the prescription, dispensing or
administration of an excess dosage& violation of this section.” JA3335. Dr.
Hamill-Ruth also discussed the importance of enforcing patient contracts when
prescribing Schedule I1 narcotics. JA3336, JA3344-45; SA41-46.
Dr. Steven Passik, defendant’s expert, who admitted that he had not
reviewed any of defendant’s patient files before agreeing to testifl, ultimately
reinforced the government’s case. JA3963,4037. During cross-examination, Dr.
Passik answered as follows:

c

Q

So, you understand that if a doctor continues to write a prescription for
controlled substances to a patient he knows is selling those
prescriptions, controlled substances, the doctor has committed an
illegal act and it is outside the bounds of medicine, isn’t that right?

A.

Yes.

JA402 1-22.
Dr. Passik also agreed that other acts defendant committed while prescribing
narcotics were outside the bounds of medicine: talking with one patient about
another patient’s criminal drug charges, JA403 1; continued prescribing despite
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implausible explanations for positive cocaine tests, JA4032; and a doctor turning a
blind eye to a patient’s disclosure of illegal conduct. JA4023.

C. Defendant’s testimony
At trial, defendant adnutted that his conduct violated his own stated rules.
JA4507,45 11- 12. Defendant also lied repeatedly at trial, as the district court found
at sentencing. JA848-5 1;JA5079. For example, although Urbani specifically told
defendant on tape that he was “selling” pills to Rita Carlin, defendant tried to parse
his answer by saying he did not know that Urbani had “ongoing sales.” JA462023.
Defendant knew that Rita Carlin was “shooting up her Dilaudid” in March
2002, but he falsely insisted that he began to “taper her” her prescriptions, despite
medical records showing otherwise. JA4502-03,3782-85,4528-29.
During cross-examination, defendant did admit, however, that during a 39month period of prescribing narcotics, he had “four patient deaths [Mary Hippeau,
Stephen Bresko, Linda Lalmond, and Rennie Buras] and a patient [Carl Shortridge]
who came near dying.” JA4453-4464; SA1 18-34.
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SUMMARY OF ARGUMENT
Defendant invokes good faith as an excuse to follow his own view of
medicine, without regard to well-accepted professional norms, without regard to
the lives of his patients, without regard to anyone who received the vast supply of
drugs that poured out of his office. But that is not the law. Good faith does not
exonerate a defendant when he prescribes knowing that his patients will sell or
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misuse those controlled substances.
The statutory language requires only knowing-not

willful-conduct. Good

intentions are not a defense. And as defendant now admits on appeal, a doctor
must seek to comply with a well-accepted, objective standard of medical practice.
But defendant repudiated accepted medical practice, as both he and his attorney
admitted at trial.
Given defendant’s insistence at trial on a good-faith instruction that provided
a defense for “good intentions’’ and authorized him to follow “what he believed to
be proper medical practice,” this Court should review for plain error his new
appellate theory requiring simply proof that he knew he was practicing outside the
bounds of medicine. And the instructions given, when fairly read, required proof

3

that defendant knew he was practicing outside the bounds of medicine. And again,

I
13

defendant conceded in the face of the trial evidence that he was not adhering to
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accepted medical practice.
The district court agreed. After finding that thirty witnesses and defendant’s

own records showed that he had lied, JA5079, the district court addressed
defendant: “[Bly your behavior, you put people in jail. By your behavior, you
seriously injured people. By your behavior, you killed people.” JA5 123.
Defendant’s remaining arguments are baseless. Juror 12’sdismissal was
justified by the agreement made at voir dire allowing the juror to leave by the time
he was dismissed. Defendant never objected to that agreement and fails even to
mention it on appeal. Defendant’s objection to the dismissal is waived.
Defendant failed to present any evidence showing that officers did not serve
Attachment A, listing the items to be seized, even though he has the burden of
proof, and worse, he omitted from the appendix evidence suggesting that the
attachment was served. Moreover, the failure to serve Attachment A would not
justify suppression. Defendant also ignores substantial evidence in the affidavit
justifylng the scope of the search, and the officers were entitled to rely on the
magistrate’s judgment.
Defendant complains the district court abused its discretion in excluding
evidence. But the fact that defendant sent his records to the DEA had low
probative value compared to its tendency to mislead and waste time. The Virginia
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Medical Board’s finding that defendant believed he was acting in good faith was
irrelevant and improper testimony under Fed.R.Evid. 704(b). And the FAQs were
repeatedly rejected by the DEA as incorrect and unauthorized, were never
published in the Federal Register, and were not party admissions.

ARGUMENT
I.

Defendant fails to identify key differences between the warrant in Groh
and this case and failed to preserve this claim. The warrant also was not
overbroad.
A.

Standard of Review

Plain error applies to unpreserved issues, Fed.R.Crim.P. 52(b), and this
Court declines to review issues that depend on evidence not in the record. United

States v. Russell, 971 F.2d 1098, 1112 (4th Cir. 1992).
For preserved issues, factual findings at suppression hearings are reviewed
for clear error; legal conclusions de novo. United States v. Brookins, 345 F.3d 23 1,
234 (4th Cir. 2003).
B.

Analysis

1.

No violation of Groh occurred.

Defendant argues that the search warrant for his medical office contained no
c

description of the property to be seized, making it unconstitutional under Gvoh v.

b
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Ramirez, 540 U.S. 55 1 (2004). But defendant is incorrect: A description of the

property to be seized was expressly incorporated in the search warrant for
defendant’s office, unlike the warrant in Groh.
In Groh the warrant’s blank for listing the i t e m to be seized failed to refer to
a separate attachment and instead simply gave a description of the home to be

I
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searched, apparently leaving everything there open to seized. Groh, 540 U S . at
554-55. Because the warrant failed to describe the items to be seized, or refer to an
attached list, there was no assurance that the magistrate who authorized the search
had properly limited the scope of the search. Id. at 561.
But Groh did not prohibit warrants from expressly referring to an attached
list itemizing what may be seized. As the Supreme Court explained, “We do not
say that the Fourth Amendment forbids a warrant from cross-referencing other
documents.” Id. at 557.
Contrary to what defendant suggests, the warrant for his office did explicitly
cross-reference an attached list of items to be seized. The warrant’s blank for the
items to be seized said, explicitly, “See attached.” JA72. And a document entitled,

I

“Attachment A,” which listed the items to be seized, was included in the warrant

CII

application. JA94-96. Moreover, the district court’s file shows that when the

I

warrant was returned, Attachment A was stapled to the warrant, together with a list

:

24

of the items seized. Supplemental Appendix (SA) at 1-5. The court’s file also
includes a copy of the warrant that does not have the return filed out, but again,
Attachment A is stapled to the warrant. SA6-10. These two copies suggest that
Attachment A was stapled to the warrant before and after the search.
Defendant placed in the appendix a copy of the warrant without Attachment
A. JA100. But while that copy is also in the district court’s file, it does not fairly
represent the complete file.
In any event, because the warrant explicitly referred to an attachment, and
that attachment was included in the warrant application, there is no doubt that the
magistrate authorized a search with the scope provided by Attachment A. The
defendant received a full review by the magistrate of what could be seized, and the
incorporated list expressly limited the warrant.
Defendant nevertheless insists that he is entitled to suppression of all
evidence from the search because, he claims, Attachment A was never presented to
anyone when the officers executed the warrant-an

issue not resolved in Groh.

Because the warrant there failed to incorporate an itemized list, the Supreme Court
said that it would “not further explore the matter of incorporation.” 540 U.S. at
558. The Court did note that showing the warrant at the time of the search assures

those present of the lawful authority of the officers. Id. at 561. But Court did not
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address whether the Fourth Amendment would require suppression when the
warrant was limited by an attachment listing the items to be seized, but that list was
not served during the search.
This Court likewise need not resolve the issue, for defendant failed to raise
this argument below and failed to present necessary evidence. The closest
defendant came to raising the point was when he argued for the first time in his
reply brief that the search warrant failed to refer to an attached list of items to be
seized, a claim refbted by an examination of the warrant. JA2 16,236. But
defendant never argued, even in his reply brief, that Attachment A was not served
at the time of the search. Issues raised obliquely are waived, McCawer v. Lee, 221
F.3d 583, 588 n.1 (4th Cir. 2000), and even if defendant's reply brief were read
broadly, new arguments raised in reply briefs are deemed waived. Lewis v. INS,
194 F.3d 539,547 n.9 (4th Cir. 1999). The same considerations apply to a
supplemental filing after the suppression hearing where defendant briefly
mentioned Groh. JA262.
At the suppression hearing, after the close of evidence, defendant did
mention his reply brief's erroneous claim that the search warrant failed to refer to
Attachment A, but he had presented no testimony at all on whether the attachment
was served at the time of the search, even though the United States had made its
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agent available to testify. JA1079, 1096-99, 1109, 1134-35. This Court flatly
prohibits any review of a claim that depends on evidence not in the record. Russell,
971 F.2d at 1112.
Defendants “have the burden of proof in challenging the validity of the
execution or service of the search warrant.” United States v. Marx, 635 F.2d 436,
44 1 (5th Cir. 1981). And the government, as the prevailing party, is entitled to
have evidence read in the light most favorable to it. United States v. Seidman, 156
F.3d 542, 547 (4th Cir. 1998).
Here, not only did defendant fail to present evidence, but as described above,
the evidence in the record suggests that Attachment A was served: Attachment A
was stapled to the warrant in two complete copies in the district court’s file.
Defendant nevertheless invokes the sealing order to argue that Attachment A was
not served. JA98-100. But the sealing order itself does not expressly cover
Attachment A, and the affidavit is labeled “under seal,” while Attachment A is not.
JA74,94,98. And again, two copies of the warrant in the court’s files have
Attachment A stapled to it.
But even if defendant had presented enough evidence to establish that
Attachment A was not served, he would not be entitled to relief. The Fourth
Amendment does not require agents to serve, during the search, an attached list of
27

n-

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
Io

I
I

items to be seized when the supporting affidavit is under seal. Because the warrant
expressly referred to the attached list of items, the defendant received the benefit of
a neutral magistrate’s review of probable cause and the scope of the warrant. The
key value of a court-authorized search warrant was achieved.
At most, a failure to leave a list of items to be seized should be deemed a
violation of Fed.R.Crim.P. 4 1(f), not the Fourth Amendment. In United States v.

Simons, 206 F.3d 392,402-03 (4th Cir. 2000), this Court held that a failure to leave
a copy of a warrant or a receipt for property taken does not justify suppression if
the officers did not deliberately violate the law. An attached list of items to be
seized should not be treated differently. Because no evidence demonstrates that the
officers in fact failed to serve Attachment A, much less that they deliberately
sought to violate the law, suppression is unwarranted. Indeed, on defendant’s own
theory, which the evidence does not support, Attachment A was under seal, so the
officers would have been following what the magistrate ordered.
Defendant relies on an opinion by Judge Reinhardt, but that opinion is
unpersuasive, and the Supreme Court has also granted certiorari in that case.

United States v. Grubbs, 377 F.3d 1072 (9th Cir.), as amended, 389 F.3d 1306
(2004), cert. granted Sept. 27,2005.
Finally, the good-faith exception in United States v. Leon, 468 U.S. 897
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(1984) should apply. United States v. Cherna, 184 F.3d 403,413-14 (5th Cir.
1999).

2. The affidavit for the search warrant justiped the scope of the search.
Defendant argues that the affidavit supporting the search warrant for his
office did not justifL seizing all patient records and that the search exceeded the
warrant’s list of items to be seized. But defendant misdescribes Attachment A’s
scope and fails to mention significant evidence in the affidavit.
First, defendant ignores evidence in the affidavit showing that defendant’s
prescribing was pervasively illegal. The affidavit states that defendant frequently
prescribed controlled drugs in a patient’s first visit, where no physical exam had
been performed, and that defendant maintained a website and issued prescriptions
to patients as far away as Louisiana and Oregon. JA79-80. The affidavit also
related, “Generally, Dr. Hurwitz charges his patients $1,000 as a ‘patient initiation
fee’ and a $250 per month ‘maintenance fee,’ which patients usually make in the
form of cash payments.” JA80.
Second, defendant fails to mention the affidavit’s statement that one of
defendant’s patients, CS-3, said that “Dr. Hurwitz told CS-3 something to the effect
that all of his patients were being arrested. Dr. Hurwitz stated that he had patients
in other states who were being arrested.” JA85-86.
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Third, defendant ignores the affidavit’s statement that “investigation has also
revealed that Dr. Hurwitz has issued a number of narcotics prescriptions despite
direct knowledge that patients were selling the drugs they received.” JA80.
Fourth, defendant fails to mention that, as the affidavit recounted, when the
Virginia Board of Medicine revoked defendant’s medical license in 1996, the board
found, by clear and convincing evidence, that defendant had improperly prescribed
controlled substances to at least 26 patients, including two who died from
overdose. JA8 1. Defendant’s license was also revoked in 1991 by the District of
Columbia Board of Medicine, again for improperly prescribing drugs. JA8 1.
Fifth, defendant does not acknowledge that, against this background, the
affidavit stated that “Dr. Hurwitz prescribes extremely large quantities and varieties
of controlled substances, which frequently include from between 3,000 and 4,000
dosage units of combined Oxycontin, Dilaudid, Morphine and Methadone on a
regular monthly basis.’’ JA80.
Sixth, the government provided testimony from five patients operating as
confidential informants who corroborated the evidence above and provided
additional evidence that defendant’s prescribing was improper, as the medical
boards had previously found. JA82-88. Defendant does acknowledge these five
cooperating witnesses, but refuses even to mention the two additional patients who
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died from overdose-one within 48 hours of seeing defendant in 2000 and another
in 1999. JAM-99. Both deaths from overdose occurred after defendant’s second
suspension in 1996 and after the earlier two overdose deaths that led up to the 1996
‘?

suspension.
The evidence in the affidavit provided probable cause to search all of
defendant’s patient files. See, e.g., United States v. Oloyede, 982 F.2d 133, 138-41

I
I
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(4th Cir. 1993) (per curiam) (finding pervasive fraud for search of law office after
INS discovered 50 similar visa applications that appeared tied to lawyer through
two confidential informants and 26 files from lawyer with false statements). And
under Leon’s good-faith rule, the officers were entitled to rely on the scope of the
search authorized by the magistrate. United States v. DeQuasie, 373 F.3d 509,

!

5 19-24 (4th Cir. 2004).
Defendant also errs in describing the scope of Attachment A. Item A of the
attachment provides that the agents could seize “[platient medical and billing files
including, but not limited to” an exhaustive list of medical records. JA94. Item G
expressly included computer and electronic files described in items A-F. JA95.
Even if there were doubt about the scope of the list of items to be seized,
i

honest mistakes do not constitute Fourth Amendment violations. United States v.

Patterson, 278 F.3d 315,317-18 (4th Cir. 2002). And even when a search does
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improperly exceed the warrant’s scope, the exclusionary rule does not compel
suppression of evidence within the warrant’s scope. See, e.g., United States v.

Borromeo, 954 F.2d 245,246-47 (4th Cir. 1992) (improper seizure of 57 patient
files in doctor’s office did not require suppresion of 35 files that were properly
seized).

11.

Defendant’s proposed good-faith instruction was legally erroneous, and
the district court’s instructions did not constitute plain error.
A.

Standard of review

A district court’s refusal to give an instruction is reversible error only if the

omitted instruction was (1) correct, (2) not substantially covered by the court’s
charge to the jury, and (3) so important to an issue in the trial that the failure to
give the instruction seriously impaired the defendant’s ability to conduct his
defense. United States v. Lewis, 53 F.3d 29,34-35 (4th Cir. 1995).
r-

To preserve a challenge to more than the district court’s refusal to give a
proposed instruction, a defendant must have made a specific objection to the
instructions actually given. “Nor does a request for an instruction before the jury
retires preserve an objection to the instructions actually given by the court.
Otherwise, district judges would have to speculate on what sorts of objections
might be ‘implied’ through a request for an instruction. . . .” Jones v. United
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States, 527 U.S. 373,388 (1999). See also 2A Charles Alan Wright, Federal
Practice & Procedure, 5 484, p. 364 (3d ed. 2000). Cf: United States v. Wills, 346
F.3d 476,494 (4th Cir. 2003) (applying plain error where defense counsel objected
to jury instructions but not to supplemental instructions).
In reviewing a challenge to the instructions actually given, this Court grants
the district court “much discretion” and refuses to reverse if the instructions, “taken
as a whole, adequately state the controlling law.” United States v. Ryan- Webster,
353 F.3d 353,364 n.17 (4th Cir. 2003). See also Boyde v. California, 494 U S .
370, 380-81 (1990) (“Jurors do not sit in solitary isolation booths parsing
instructions for subtle shades of meaning in the same way that lawyers might.
Differences among them in interpretation of instructions may be thrashed out in the
deliberative process, with commonsense understanding of the instructions in the
light of all that has taken place at the trial likely to prevail over technical
hairsplitting.”).

B.

Analysis

1.

Defendant’s proposed instruction was legally erroneous because it
added an expansive willfulness standard requiring only “good
intentions” and eliminated an objective standard by allowing
defendant to act “according to what he believed to be proper medical
practice.”
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Defendant’s proposed instruction eliminates an objective standard for
practice outside the bounds of medicine and imposes in its place an expansive
willfulness requirement absent from the statutory language. His good-faith
instruction provides a complete defense whenever defendant acted with “good
intentions” and “according to what he believed to be proper medical practice.”
JA7 19 (emphasis added). Thus, his instruction imposes no requirement that
defendant even be trylng to prescribe “in accordance with a standard of medical
practice generally recognized and accepted in the United States.” United States v.

Moore, 423 US. 122, 139 (1975) (emphasis added). Defendant’s proposed
instruction fails the first requirement in Lewis-that

a proposed instruction be

correct.

a.

Section 841(a) requires “knowing” not “willful” conduct, so no bad
purpose is required.

In analyzing federal criminal statutes, courts rely on the statutory language.
“[Wle must simply interpret the statute as written.” Arthur Andersen LLP v. United

States, 125 S.Ct. 2129,2135 (2005). Because “federal crimes are defined by
statute rather than by common law,” the scope of a criminal statute “is a question
for legislative judgment, not judicial inference.” United States v. Oakland

Cannabis Buyers ’ Cooperative, 532 U.S. 483,490 (2001) (citations omitted). Cf:
United States v. Bailey, 444 U.S. 394,4 15-16 n. 11 (1980) (“[Wle are construing an
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Act of Congress, not drafting it.”).
In t h s case, the relevant statute, 21 U.S.C. 5 841(a), prohibits a defendant

from “knowingly or intentionally . . . distribut[ing] or dispens[ing]” a controlled
substance. The term “knowingly” in criminal statutes usually requires only
knowledge of the facts constituting the offense, while the terms “willfully” or
“corruptly” impose a higher standard, often requiring knowledge of the law or
proof of a bad purpose. See, e.g., Bryan v. United States, 524 U.S. 184, 191-93
(1998); United States v. Mitchell, 209 F.3d 3 19,322 (4th Cir. 2000) (“knowingly”
required proof only of knowledge of the facts constituting the offense, not the
illegality of that conduct); United States v. Bostic, 168 F.3d 7 18,722-23 (4th Cir.
1999) (same). CJ:Arthur Andersen LLP, 125 S.Ct. at 2135-36 (comparing
“knowingly,” which is associated with “awareness, understanding, or
consciousness,” with “corruptly,” which is associated with “wrongful, immoral,
depraved, or evil”).
Because 21 U.S.C. 6 841(a) requires only knowledge and does not require
proof of willful or corrupt conduct, the statute imposes no requirement that the
defendant act with a bad purpose or motive when distributing drugs. In keeping
with this principle, this Court has specifically held that, in prosecutions of doctors
under 21 U.S.C.

8 841(a), the government need not prove that the defendant acted
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with a bad motive. “[A]lthough the testimony does not adduce compelling
evidence that Dr.Singh prescribed with malicious motive or the desire to make a
profit, those motivations, though common in 8 841(a)(1) prosecutions, are not
required to convict.” United States v. Singh, 54 F.3d 1182, 1187 (4th Cir. 1995)
(citing United States v. Tran Trong Cuong, 18 F.3d 1132, 1137 (4th Cir. 1994)).
“Good intentions” are not a defense, contrary to what defendant’s instruction said.
b.

The presumption of scienter leads courts to infer only knowing, not
willful conduct.

Defendant’s brief points out that the Supreme Court has on occasion read
into statutes a mens rea requirement not appearing in the statutory language. See,

e.g., United States v. X-Citement Video, Inc., 5 13 U.S. 64,72 (1994). But the Court
has also recently made clear that only knowledge-not

willfulness-should

be read

into a statute. “[Tlhe presumption in favor of scienter demands only that we read
subsection (a) as requiring proof of general intent-that

is, that the defendant

possessed knowledge with respect to the actus reus of the crime.” Carter v. United

States, 530 U.S. 255,267-68 (2000). See also Bostic, 168 F.3d at 723 (noting that
the presumption in favor of scienter is “directed at awareness of the elements that
define circumstances upon which criminality turns, not at the illegality of the
conduct.”).
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c.

Cheek interpreted a statute expressly requiring LLwillful”
conduct.

Defendant and his amici similarly try to support a broad good-faith defense
by invoking Cheek v. United States, 498 U.S. 192 (1991). But Cheek involved a
criminal tax statute that expressly required “willful” violations, id. at 193, and
therefore only reinforces that good faith is a defense to statutes requiring “willful”
or “corrupt” conduct. “A claim of good faith can be offered in a jury instruction as
a defense to willful criminal conduct.” United States v. George, 386 F.3d 383,400
n. 15 (2d Cir. 2004).
And even in Cheek, where “willfully” was written in the statute, the Court
said that the government need not prove any bad motive; all that was necessary was
the “voluntary, intentional violation of a known legal duty.” Cheek, 498 U.S. at
20 1. Furthermore, under Cheek a tax protester could claim no good-faith defense
when he understood that the tax laws did-by

their terms-apply

to him, but

claimed good faith by arguing that the tax codes are unconstitutional. Id. at 20506. By analogy, even if 21 U.S.C.

8 841(a) did include the term “willfully,” no

plausible good-faith defense would sweep as broadly as defendant requests. If a
doctor understood that he was exceeding generally accepted medical practice, but

c:
instead acted “according to what he believed to be proper medical practice,” the

t

doctor would not have a good-faith defense-even under a willfulness standard.
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d.

Defendant made a strategic choice to request a good-faith defense
that would authorize him to reject well-accepted medical practice and
prescribe drugs when he knew those drugs would be sold illegally.

Defendant’s request for an instruction that would permit him to reject
F‘

accepted medical practice was essential to his defense. At trial, he sought to sway
the jury with his appeals to his own new brand of high-dose opiod medicine, which
self-consciously exceeded accepted medical practice. Under this theory, defendant
insisted that he was permitted to prescribe drugs like OxyContin to patients whom
he knew were selling the drugs:

Q:

And Dr. Hurwitz, you agree that issuing a prescription to a patient
who is selling, whom you know is selling or giving those pills to
others, is a violation of law, it is illegal, it is outside the bounds of
medicine and for no legitimate medical purpose. Do you agree with
that, sir?

A:

No, not as stated.

!

JA4494-95. But as defendant’s own expert, Stephen Passik, reluctantly
acknowledged, that is not accepted medical practice. JA40 17-18. Collapsing into
a yet more absurd position, defendant admitted that he violated his own rules,
undercutting good faith even under his expansive definition. JA4508- 12,4521-22;

SA66, SA151-53.
i

In keeping with the trial evidence showing defendant’s self-conscious
repudiation of accepted medical practice, as well as his own standards, defense
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counsel expressly conceded in closing argument that defendant practiced outside
the bounds of medicine and that he knew he was doing so:
And you will see and you can read in the evidence what the local Medical
Boards did to Dr. Hurwitz for trying to prescribe opiods to people who were
in pain. And those Medical Boards were back in the Stone Age. They no
more appreciated what need was and what could be given righteously and
medically to people who suffered than the DEA agent who was out rousting
his clients. But he did do one thing, he did practice outside the bounds of
medicine. And what he did was he put his patients first and his own safety
second.
JA4787 (emphasis added). C j In re McNallen, 62 F.3d 619,625 (4th Cir. 1995)
(quoting United States v. Bentson, 947 F.2d 1353, 1356 (9th Cir. 1991)
(“[Sltatements made during closing argument constituted judicial adrmssions and
were thus binding.”).
Now that his strategy failed to sway the jury, defendant has changed
strategies, buried the facts of how he practiced medicine in an appellate brief that
provides a policy statement about a hypothetical case, rather than a statement of the
actual facts at trial, and argues on appeal that he sought in good faith to maintain
careful fidelity to established medical practice. Defendant even admits on appeal
that an objective standard applies. See Defendant’s brief at 7 (“[A] jury need not
acquit merely because a doctor prescribes in accordance with standards that he,
alone, deems appropriate. ‘One persons’s treatment methods do not alone
constitute medical practice.’ United States v. Norris, 780 F.2d 1207, 1209 (5th Cir.
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1986).”). But that was not the theory of his proposed instruction, nor his position
in the district court.

e.
P

Neither Tran Trong Cuong nor Moore support defendant’s proposed
instruction.

Defendant also claims that this Court endorsed his proposed instruction, but
that is false. After reviewing instructions like defendant’s in Tran Trong Cuong,
this Court observed that such an instruction “does appear more strict than required
by Moore,” but this Court declined to analyze the issue hrther because the error in
that case “was to defendant’s benefit.” 18 F.3d at 1138.
As Tran Trong Cuong indicated, the Supreme Court’s decision in Moore is

inconsistent with a good-faith standard that provides a defense whenever a doctor
acts according to what he believed was adequate medical practice. Moore required
that a doctor act “in accordance with a standard of medical practice generally

recognized and accepted in the United States.” 423 U.S. at 139 (emphasis added).
When the Supreme Court rejected the argument that exposing physicians to
criminal liability under 5 84 1(a) would cause them to shun addicts as patients and
avoid experimentation, the Court explained that the Secretary of what was then
known as Health, Education, and Welfare was authorized to determine appropriate
standards for prescribing narcotics to addicted patients. The Court continued that
“physicians who go beyond approved practice remain subject to serious criminal
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penalties.” Moore, 423 U.S. at 144. The conclusion that physicians who go
“beyond approved practice” face criminal penalties demonstrates that the Court
contemplated that an objective standard would govern.

J:

None of the relevant statutes or regulations support defendant’s
proposed instruction.

In applying 21 U.S.C.

5 841(a) to doctors’ prescribing of controlled

substances, the Supreme Court has said that “registered physicians can be
prosecuted under 8 841 when their activities fall outside the usual course of
professional practice.” United States v. Moore, 423 US. at 124. This holding is in
keeping with two statutes, 21 U.S.C.

$8 802(21) and 822(b), which require

prescriptions to be issued in the course of professional practice, and a regulation,
21 C.F.R.

8 1306.04, which also imposes that requirement.

The plain language of the phrase “professional practice,” used in 2 1 U.S.C.

8

802(21), 21 C.F.R. 5 1306.04, and throughoutMoore, see, e.g., 423 U.S. at 124,
itself implies that an objective, generally accepted standard governs. The term
“professional” applies to conduct “characterized by or conforming to the technical
or ethical standards of a profession or an occupation.” Webster’s Third New
International Dictionary 1811 (196 1) (emphasis added).
Defendant apparently seeks to justify his good-faith instruction by invoking
language in 2 1 C.F.R.

8 1306.04.

According to the regulation, a “prescription for a
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controlled substance must be issued for a legitimate medical purpose by an
individual practitioner acting in the usual course of his professional practice.” Id.
This language has been interpreted as requiring both that (1) the prescription must
be issued for a legitimate medical purpose, and (2) the doctor must act in the usual
course of professional practice (or not outside the bounds of medical practice).
Defendant suggests that “for a legitimate medical purpose” imposes a
willfulness requirement. But “medical purpose” is most naturally understood
objectively-focusing

on whether the medical profession views the prescription as

legitimate, not on whether the defendant personally does. Moreover, failing to
satisfy either of the regulation’s two standards will suffice to establish a criminal
violation, as the Tenth Circuit recently explained. United States v. Nelson, 383
F.3d 1227, 1231-33 (10th Cir. 2004). This Court’s jurisprudence is in agreement,
as Nelson notes. See Nelson, 383 F.3d at 1233 (citing Tran Trong Cuong, 18 F.3d

at 1137-38, 1141). See also Singh,54 F.3d at 1187 (joining two standards by “~r”);

United States v. Hitzig, 2003 WL 1871051, *3 (4th Cir. April 14,2003)
(unpublished). The government agrees that the two standards may be the
same-neither

creates a willfulness standard. And that is unsurprising, given that

the statutory language includes no willfulness requirement. Moreover, even if the
phrase “medical purpose” did equate with willfulness, then it would be simply one
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of two alternative standards.
It would also be surprising if tile regulation created the mens rea for the
offense since the standards in the regulation are, by statute, a defense, not an
offense element that must be charged in an indictment. See, e.g., United States v.

Steele, 147 F.3d 1316 (1 lth Cir. 1997) (en banc) (citing 21 U.S.C. 8 885(a)(l) and
collecting cases from Third, Sixth, and Seventh Circuits).
Although Moore observed that a good-faith instruction was given in the
district court in that case, the instruction-which
approved nor rejected-required

the Supreme Court neither

both good faith and adherence to medical

standards generally recognized and accepted in the United States. Moore, 423
U.S. at 139. The instruction did not allow a complete defense whenever a doctor

acted according to what he believed was proper medical practice.

g.

Defendant’s proposed instruction would lead to absurd results.

To interpret § 84 1(a) as embracing defendant’s standard not only adds a
willfulness requirement that doesn’t exist in the statute, but also allows defendant

to make up his own standard of conduct and requires the government to prove that
he willfully violated his own standard. Even the good-faith defense for tax laws in

Cheek does not go that far.
The facts in this Court’s decision in Hitzig illustrate the absurdity of that
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position. The defendant physician in that case claimed that phedfen was “a cure-

i
1

all for most illnesses, including cancer, AIDS, psychiatric illness, asthma, lupus,
multiple sclerosis, and Gulf War syndrome.” Hitzig, 2003 WL 1871051 at * 1. A
law that permits a defendant to make up his own standard of conduct, no matter
how aberrant, and requires the government to prove that he willfblly violated his
own standard is no law at all. Courts do not construe statutes in ways that will lead
to absurd or futile results. See, e.g., Nixon v. Missouri Municipal League, 541 U S .
125, 138 (2004).

h.

Cases decided under the Harrison Act do not control. The Controlled
Substances Act was intended to strengthen law enforcement authority
and prevent the diversion of drugs from legitimate to illegitimate
channels.

Defendant also insists that his good-faith instruction is supported by Linder

v. United States, 268 U.S. 5 (1925) and Boyd v. United States, 27 1 U.S. 104 (1926),
two cases decided under the Harrison Act, the predecessor to the Controlled
Substances Act, 21 U.S.C.

6 801 et seq.

But the issue in this case is how to

interpret the language of the Controlled Substances Act, not the language of
another, now-repealed statute. In enacting the Controlled Substances Act and
repealing the Harrison Act, “Congress was particularly concerned with the need to
prevent the diversion of drugs from legitimate to illicit channels.” Gonzales v.

Raich, 125 S.Ct. 2195,2203 (2005) (citing Moore, 423 U.S. at 135). The
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‘I
Controlled Substances Act was “intended to ‘strengthen,’ rather than to weaken,
‘existing law enforcement authority in the field of drug abuse.”’ Moore, 423 U.S. at
132.
Likewise, at the time Linder was decided, the Supreme Court had a narrower
view of Congress’s powers and noted that the Harrison Act had been upheld
because it was deemed a tax law, making the case for regulating medical practice
weaker. 268 U.S. at 448-49. But that is not the law today. The Commerce Clause
is read more broadly, and defendant is mistaken in suggesting that the Controlled
Substances Act cannot limit medical practice. Raich, 125 S.Ct. at 221 1-12.
(upholding the Controlled Substance Act against a challenge under the Commerce
Clause and noting that the Act “is a comprehensive regulatory regime specifically
designed to regulate which controlled substances can be utilized for medicinal
purposes, and in what manner”); United States v. Oakland Cannabis Buyers

Cooperative, 532 U.S. 483 (200 1) (rejecting implied medical-necessity exception
to the Controlled Substances Act).
It is also far from clear that even Linder or Boyd would support the breadth
of defendant’s instruction, permitting any prescribing so long as it complied with
what defendant believes to be proper medical practice. Indeed, even under the
Harrison Act, the Supreme Court was willing to apply‘whatamounted to a willful45

blindness standard. United States v. Behrman, 258 U.S. 280,288-89 (1922). The
issue of willful blindness is significant and is discussed in the next section.
2. The district court’s instructions did not constitute plain error.

Defendant chose to press at trial the broadest possible good-faith defense,
and was insistent on his proposed instructions-so

much so that the district court

objected to defense counsel’s “sandbagging.” JA4857. At the jury-instruction
conference, defense counsel stressed defendant’s purely good-motive defense that
allowed defendant to follow his own concept of medicine. Defense counsel
complained that under the court’s instructions, “if the doctor acted with good
intention in the honest exercise of his best professional judgment, he can still be
found guilty.” JA4837. Later, defense counsel added, “I think ‘his’ should be in
front of every reference to ‘outside the bounds of medical practice’ in these
instructions. It is not in there, and I take exception to that.” JA484 1.
In repackaging his defense on appeal, however, defendant cites a theory
never raised below. He says a doctor must comply with objective, well-accepted
medical practice and devises a good-faith defense by arguing that the statutory term
“knowingly” modifies not only the acts that constitute conduct outside the bounds
of medical practice, but also the fact that the conduct is outside the bounds of
medical practice. In other words, defendant must have known that he was
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practicing outside the bounds of medicine.

As the Supreme Court decided in Jones, defendant’s challenge to the jury
instructions should stand or fall based on the validity of his proposed instruction,
and his new objections to the instructions as given should be reviewed for plain
error. Jones, 527 U.S. at 388. Moreover, even under a de novo standard, the
district court is entitled “much discretion” in devising instructions, and this Court
will not reverse if the instructions, “taken as a whole, adequately state the
controlling law.” Ryan- Webster, 353 F.3d at 364 n. 17.

a.

At trial, defendant avoided the new theory he uses on appeal because
it would have been insuflcient to provide a defensefor his conduct,
explaining why he failed to raise the new theory below.

There is a good reason that defendant did not rely at trial on the theory he
now invokes on appeal: It is not broad enough to provide him with a defense. Once
a doctor knows that he or she has exceeded generally accepted medical
practice-and

defendant conceded that he did-the

defense disappears. Any claim

of good motives for knowingly exceeding well-accepted practice would be legally
irrelevant. There would be no defense for prescribing OxyContin when defendant
knew that his patient would sell the drugs.
Defendant’s argument is also misplaced because the jury instructions,
viewed as a whole, did require that the jury had to find that defendant knowingly
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practiced outside the bounds of generally accepted medical practice.

b.

Fairly read, the instructions taken as a whole required thej u r y to find
that defendant knew he was practicing outside the bounds of medicine.
The instructions were not plainly erroneous.

In response to the jury’s questions, the district court instructed that “the issue
for you to decide is whether the defendant knowingly, as defined in the charge on
page 11, distributed and dispensed a controlled substance to the patient not for a
legitimate medical purpose or beyond the bounds of medical practice.” JA4927.
Following up on this instruction, the district court gave a definition of “knowingly”
that explained willful blindness would establish knowledge: “If you find that a
person has a strong suspicion that things were not as they seemed or that someone
had withheld some important facts, yet shut his eyes for fear of what he would
learn, you may conclude that he acted knowingly as I have used the word.”
JA4929.
Defendant argues that “knowingly” modified only the act of writing a
prescription. But willful blindness has no conceivable application to that act.
Similarly, the district court instructed the jury that negligence would be insufficient
to establish knowledge: “You may not conclude that the defendant had knowledge
if he were merely negligent in not discovering the truth.” JA4929. See also
JA4908. Again, negligence has no meaningful application to the act of signing a
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prescription.
The district court’s further instructions reinforced these points:
Whether the physician thinks, suspects or knows that the patient is addicted
to illicit drugs is a circumstance you may consider in determining whether
the prescription of opiods to that patient is not for a legitimate medical
purpose or beyond the bounds of medical practice. For example, if the
physician knew, as defined in the charge on page 1 1, that the addicted
patient would be distributing the prescribed substance to others or that the
patient would be abusing the prescribed substance by taking contrary to the
directions for use, then it would be prescribed not for a legitimate medical
purpose and beyond the bounds of medical practice.
JA4928. Again, the court’s instruction would make no sense if “knowingly” were
limited to the act of writing a prescription.
This Court has repeatedly upheld willful-blindness instructions in
prosecutions under 5 841(a). United States v. Guay, 108 F.3d 545,551 (4th Cir.
1997); United States v. Abbas, 74 F.3d 506,5 13 (4th Cir. 1996). And the Court has
also done so specifically in a prosecution of a physician under 5 84 1(a). Hitzig,
2003 WL 1871051 at *3. Defendant also never challenged the willful-blindness
instruction, and the facts of this case did warrant the instruction.
But no one can be willfully blind and in good faith. Put another way, when a
district court gives an adequate instruction on intent, as in this case, no good-faith
instruction is necessary, even when a statute warrants such a defense. United

States v. Mancuso, 42 F.3d 836,847 (4th Cir. 1994) (citing United States v.
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Fowler, 32 F.2d 306 (4th Cir.

ikewise, district courts may reject

instructions unsupported by the evidence. United States v. Harrison, 37 F.3d 133,
136 (4th Cir. 1994) (entrapment instruction unsupported by the evidence).
I

Moreover, the conspiracy instructions did impose a higher, willfulness mens

rea, and the jury did convict on the conspiracy count. The conspiracy instruction
required the jury to find that (1) the defendant agreed with another person to
distribute a controlled substance not for a legitimate medical purpose or beyond the
bounds of medical practice, and (2) “the defendant knew the unlawful purpose of
the agreement and joined in it willfully; that is, with intent to further the unlawful
purpose.” JA4899-4900.
Taken together, the instructions did not constitute plain error. United States

v. Olano, 507 U.S. 725,732 (1993).
3.

B e district court did explain ‘)practice outside the bounds of
medicine, and defendant offered no meaningfiul alternative.
’I

Defendant objects that the district court failed to adopt his definition of
“practice outside the bounds of medicine.” But his proposal was either erroneous
or empty:
The words “beyond the bounds of medical practice” as defined in these
instructions means “outside the course of the defendant’s professional
practice.”
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“Not for a legitimate medical purpose” means that a doctor uses his authority
to prescribe controlled substances not for the treatment of a medical
condition of the patient, but for some other purpose.
JA720. If the instruction is meant to reject a well-accepted, objective standard for
medical practice, it is erroneous; if not, it is vacuous.
The United States proposed to defendant a jury instruction that would have
elaborated on the standards, emphasizing the totality of the circumstances, but
defendant refused to agree to any such instruction. JA735-36,4891-92.
A trial court’s handling of requests for supplemental jury instruction is
entitled deference, including the decision simply to re-read the original charge.
“The particular words chosen, like the decision whether to issue any clarification at
all, are left to the sound discretion of the district court.” United States v. Smith, 62
F.3d 641, 646 (4th Cir. 1995). And this Court has not invariably required further
elaboration on legal terms. CJ:United States v. Reives, 15 F.3d 42,43 (4th Cir.
1994) (district court did not err in refusing to define “reasonable doubt” even when
jury requested it). Defendant argues that more elaboration than the district court
gave is mandated under BolEenbach v. United States, 326 U.S. 607,6 12 (1946).
But Bollenbach involved an instruction that was “palpably erroneous.” Weeks v.

Angelone, 528 U.S. 225,231 (2000).
Finally, all of defendant’s objections to the jury instructions raised in his
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brief must be reviewed for harmless error. Given his concessions at trial and
closing arguments, the other evidence at trial that forced those concessions, and the
jury’s decision to convict on the conspiracy count, which expressly required an

intent to further an unlawful purpose, any error in the instructions would be
harmless.
Because no offense element was omitted, see Steele, 147 F.3d at 1320, the
appropriate standard of harmlessness is the less stringent Kotteakos standard. See

Kotteakos v. United States, 328 U.S. 750,765 (1946) (applying standard where
district court failed to give a proper instruction on multiple conspiracies and
instead instructed the jury as if there were one conspiracy). Recent cases continue
to apply the Kotteakos standard to errors in jury instructions. See, e.g., United

States v. Hornday, 392 F.3d 1306, 1316 (1 1th Cir. 2004).

111.

The district court did not abuse its discretion in excluding the three
pieces of evidence that defendant identifies in this 44-day trial.

A.

Standard of Review

District courts are given broad discretion in making evidentiary rulings and
will not be reversed absent an abuse of discretion. United States v. Brooks, 11 1
F.3d 365,371 (4th Cir. 1997). And evidentiary rulings will be upheld if supported
by a ground different than the one articulated by the district court. See, e.g., United
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States v. Dorsey, 45 F.3d 809, 814 (4th Cir. 1995). Harmlessness review also
applies, using the less stringent Kotteakos standard for nonconstitutional error.

Brooks, 1 1 1 F.3d at 37 1.
B.

Analysis

1.

The district court properly applied FRE 403 to exclude evidence that
defendant sent records to the DEA.

Defendant claims reversible error because the district court excluded
evidence that he was required to make certain records available to the DEA, due to
his past egregious conduct as a physician. But defendant’s brief misdescribes the
basis for the district court’s ruling.
The district court’s ruling rested on balancing the probative value of the
evidence against its unfair prejudice. Fed.R.Evid. 403. First, on the danger of
unfair prejudice, the district court noted that there was no evidence that the DEA
was required to monitor the records defendant submitted. JA4304. And the
evidence that the DEA did receive would have been insufficient to give a complete
picture of defendant’s practices. Id. Indeed, defense counsel acknowledged that
the evidence was not being offered to show that the DEA in any sense approved of
defendant’s prescribing. JA4302.
Second, the evidence had low probative value. Defendant’s sole reason for
offering the evidence was to show that that he relied on the DEA’s failure to take
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