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Concise Statement of Identity of Amici Curiae,

Interest in the Case, and Source of Authority to File

The model building-related codes involved in this case are part of a large genre of creative works, including model codes, standards and other reference works (hereinafter collectively referred to as “standards”), that are developed by private, not-for-profit organizations and are made available for the use and adoption by government instrumentalities throughout the United States.  Amici curiae, Building Officials and Code Administrators International, Inc.; International Code Council; and International Conference of Building Officials are not-for-profit organizations that either develop or whose members are involved in developing copyrighted standards which are widely used and adopted and used by local and state governments and federal agencies, as well as the private sector.  Amici use the revenue generated from the sales and licensing of their copyrighted standards to support the creation, refinement and updating of their standards.  An additional description of each individual amici may be found in the Motion for Leave to File Brief of Amici Curiae in Support of Appellee, on file with this Court.

In an effort to avoid redundancy, Amici incorporate by reference and hereby adopt the statements made under the heading “Interests of Amici Curiae” in the Concise Statement of Identity of Amici Curiae, Interest in the Case, and Source of Authority to File contained in the Brief for Amici Curiae American Medical Association, American National Standards Institute; American Society of Association Executives; American Society of Heating, Refrigerating and Air-Conditioning Engineers; American Society of Mechanical Engineers; National Fire Protection Association; Texas Municipal League; and Underwriters Laboratories Inc. (the “Brief of ANSI and Others”) as if though fully set forth herein.

All parties have consented to the filing of this brief.

For these reasons and for the reasons set forth in the Brief of ANSI and Others, Amici have a direct and vital interest in the issues presented to this Court by the present case, and believe that they can provide the Court with additional perspective on the important policy considerations bearing on these issues.  

Summary of Argument


Invalidating the copyrights of the model code writing organization in this case will shut-off its lifeblood of copyright revenue and destroy the public health, safety, and welfare benefits that flow from that revenue.  Furthermore, taking away the copyright owner’s rights in this instance will, at a minimum, increase the costs to both (a) the taxpayers who would then be required to bear the great expenses of development and maintenance of the building codes, and (b) the home and building buyers (and owners) who would have to bear the increased costs of the builder struggling to build to a multitude of incompatible local building codes.  As correctly observed by the district court and the majority of the three-member panel of this Court (the “Panel”), Mr. Veeck (“Veeck”) infringed the copyrights of Southern Building Code Congress International, Inc. (“SBCCI”).  None of Veeck’s defenses, nor the policy arguments of Veeck’s amici, avoid this conclusion.  SBCCI’s brief and the amici Brief of ANSI and Others address many of these arguments and defenses.  
Argument
The Copyright Law Requires Enforcement of SBCCI’s Copyrights


These model codes and standards are protected by copyright (17 U.S.C. §101 et seq.) and in no instance heretofore has an adoption by a government entity resulted in the taking of the owner’s underlying copyrights.  In fact, and contrary to the taking of the copyright recommended by Veeck and the amici supporting him, the copyright law (17 U.S.C. §201(e)) specifically forbids such an act:  “…no action by any governmental body or other official or organization purporting to seize, expropriate, transfer, or exercise rights of ownership with respect to the copyright, or any of the exclusive rights under a copyright, shall be given effect under this title.” (emphasis added.)  The legislative history of the copyright law clearly recognizes this conclusion as well when Congress says:  “ The purpose of this subsection is to reaffirm the basic principle that the United States copyright of an individual author shall be secured to that author, and cannot be taken away by any involuntary transfer.    It is the intent of the subsection that the author be entitled, despite any purported expropriation or involuntary transfer, to continue exercising all rights under the United States statute….”   (Emphasis added.)  However, Veeck and the amici supporting him ask this Court to disregard the plain meaning of both the federal statute (17 U.S.C. §201(e)) and its legislative history.  Amici for SBCCI urge this Court not to lose sight of this plain meaning amidst all the smoke and mirrors Veeck and his amici present in their defense to Veeck’s clear and unequivocal infringement of SBCCI’s copyrights.  


In addition to the legislative history of 17 U.S.C. §201(e), the legislative history of 17 U.S.C. §105 is informative.  The House Judiciary Committee stated in its report:  “The committee here observes: (1) there is nothing in section 105 [this section] that would relieve the Government of its obligation to secure permission in order to publish a copyrighted work; and (2) publication or other use by the Government of a private work would not affect its copyright protection in any way.”  Notes of Committee on the Judiciary, House Report No. 94-1476, U.S. Code Cong. & Admin. News 1978.  (Emphasis added.)  Yet, contrary to Congress’ intent, Veeck and his amici ask this Court to do exactly what Congress says it does not want to happen (“ use by the Government of a private work would not affect its copyright protection in any way”), to wit, the government’s taking of the copyright.  Such a taking would be contrary to much precedent including the United States Copyright statute, Congress’ intent as recorded in the legislative history, and the decisions of other United States Courts of Appeal.   


An examination of the taking issue in the context of patents reveals that it took a world war and an act of Congress to allow the U.S. government to use the patent rights of patent owners and then such use was subject to the requirement of compensation to the patent owner.

The BOCA Case in the First Circuit and the Subsequent Adjudication of that Case Support SBCCI’s Position


Building Officials & Code Administrators International, Inc. v.   Code Technology, Inc., 628 F.2d 730 (1st Cir. 1980) (the “BOCA” case), has had much of the simplex dictum contained therein often cited.  Indeed, the case has been cited in the instant case (as well as others) as supporting both sides of the case.  Procedurally, the BOCA case came up for review by the First Circuit of an interlocutory order of the district court granting a preliminary injunction, was reversed for further consideration by the district court, and concludes at 628 F.2d 730, 736:  

“The question is not only of first impression but may be of importance in view of a possible trend towards state and federal adoption, either by means of incorporation by reference or otherwise, of model codes.  See 29 C.F.R. 1910, 308-309, adopting as a federal regulation the National Electrical Code, a copyrighted code similar to the BOCA CODE.  While it is hard to see how the public's essential due process right of free access to the law (including a necessary right freely to copy and circulate all or part of a given law for various purposes), can be reconciled with the exclusivity afforded a private copyright holder, we cannot altogether rule out the possibility that the simple rule of Wheaton v. Peters should be adapted in some as yet unknown manner to accommodate modern realities.  Groups such as BOCA serve an important public function; arguably they do a better job than could the state alone in seeing that complex yet essential regulations are drafted, kept up to date and made available. ”  (Emphasis added.)

The case then returned to the district court where the defendant, Code Technology, Inc., moved to dismiss (Fed.R.Civ.P. 12(b)(6)) and, without the filing of counter-affidavits, the district court focused solely on the legal sufficiency of BOCA’s complaint.  See, Building Officials & Code Administrators International, Inc., 1980 WL 1169, 210 U.S.P.Q. 289 (October 27, 1980) at Footnote 1.  Code Technology’s motion to dismiss BOCA’s complaint was denied.  The district court, following the language of the First Circuit Court of Appeals states at 1980 WL 1169*2:  “In the instant case, as Judge Campbell has noted, the underlying issue, i.e., whether state promulgated administrative regulations modeled on a privately developed, copyrighted code enters the public domain and may thereafter be copied by anyone, is one of first impression at the circuit level….  It clearly indicated that the question is one that should be decided on a complete factual record.”  Furthermore, the district court in BOCA states at 1980 WL 1169*3:  “As the cases uniformly hold, regardless of whether the building code itself is subject to copyright protection, BOCA may properly claim infringement of its duly copyrighted compilation and analysis to the extent they have been wrongfully appropriated.”  Finally, the district court concludes at 1980 WL 1169*3:  “Our review of the pleadings and memoranda does not persuade us that plaintiff [BOCA] can prove no set of facts that would entitle it to a favorable judgment.”  


What is most telling about the BOCA case in the First Circuit is how the case was, in the end, finally adjudicated.  In the Order of Dismissal filed on March 10, 1981, the first paragraph states:  “The Defendant [Code Technology] acknowledges the validity of Plaintiff’s [BOCA’s] copyright in suit and infringement thereof by the publishing, printing, vending, distributing and copying heretofore of Defendant’s Massachusetts State Building Code based on Plaintiff Basic Building Code/1978.”  (Emphasis added.)  A similar acknowledgement is called for by the law and facts applicable to the instant case.  Veeck infringed SBCCI’s copyrights and should be held fully accountable, as already determined by the district court and the first Panel of this Court, for his infringing activity.  

Privately Developed Works Are Contained In Many Statutes And Regulations


Federal, state, and local statutes and regulations are replete with examples in which privately developed copyrighted works, including model codes and  standards developed by private, not-for-profit, organizations, have been adopted by the respective government legislative body authoring the statute or regulation.  Federal and state regulatory agencies, as well as private industries concerned with quality assurance, understand the critical structural and economic importance of the role third-party model codes and standards play in our modern industrial and information based society.  


The decision in the instant case will have far reaching implications beyond just this case.  For example, the federal law governing the manufacture and distribution of fasteners (15 U.S.C. §§5401-5414) explicitly acknowledges the importance of consensus standards promulgated by the American Society for Testing and Materials (ASTM) and the American Society of Mechanical Engineers (ASME).   Conformance with these consensus standards must be indicated by the manufacturer as specified in the law, and it is a violation of this federal statute to falsify or misrepresent this information.  15 U.S.C. §5403.  Civil as well as criminal penalties are associated with violating these provisions:  “Whoever knowingly certifies, marks, offers for sale, or sells a fastener in violation of this chapter [15 U.S.C.A. §5401 et seq.] or a regulation under this chapter shall be fined under Title 18, or imprisoned not more than 5 years, or both.”  15 U.S.C. §5408(c)(1).  See also, 15 U.S.C.  §§5408(c)(2) and (3).  


Numerous federal and state statutes and regulations adopt third-party standards by reference.  Over 800 different provisions in the Code of Federal Regulations contain references to and/or adopt American Society for Testing and Materials (“ASTM”) standards.  See, e.g., 21 C.F.R. pts. 172, 177 and 178 (Food and Drug Administration); 29 C.F.R. pts. 1910, 1926 (Occupational Safety and Health Administration); and 40 C.F.R. pts. 60, 80, 86, 265, and 721 (Environmental Protection Agency).  See, Addendum 1 to this brief which contains statutes, rules, and/or regulations referencing C.F.R. and other provisions adopting by reference various third-party owned and developed standards including ACGIH, ANSI, API, ASTM, FASB, and NFPA codes and standards, and the civil and/or criminal penalties applicable to conduct failing to conform with said codes and standards.  


Other standards organizations are also part of the fabric of federal regulations including 245 provisions citing National Fire Protection Association (“NFPA”), 359 citing American National Standards Institute (“ANSI”), 167 citing American Petroleum Institute (“API”), 25 citing Financial Accounting and Standards Board (“FASB”) and 17 citing American Conference of Governmental Industrial Hygienists (“ACGIH”).  On the state level, simply searching for the acronyms of the model code and standards organizations in all state statutes finds over 640 separate statutes and over 3000 separate regulatory references.  Note, these references and the references in attached Addendum 1 are not meant to be exhaustive of all the statutes, rules, and regulations that adopt by reference model codes and standards.  Rather, this material is illustrative of the extensive use and reliance of these model codes and standards by numerous legislative and administrative government agencies.  


Many of the model codes and standards are incorporated by reference into the respective regulatory scheme and failure to, for example, perform analyses or utilize equipment and methods conforming with the referenced code and/or  standard could lead to civil and criminal penalties.  Laws administered and enforced by the Environmental Protection Agency (“EPA”), Federal and Drug Administration (“FDA”) and Occupation Safety and Health Administration (“OSHA”) all include examples of civil and criminal penalties for failure to follow the referenced model code or standard.  See, e.g., 21 U.S.C. §333 (violations of the Food, Drug and Cosmetic Act); 42 U.S.C. §6928 (violations of the Resource Conservation and Recovery Act), 15 U.S.C. §§2614, 2615 (violations of the Toxic Substances Control Act); and 29 U.S.C. §666 (violations of the Occupational Safety and Health Act).  


In CCC Information Services, Inc., v. Maclean Hunter Market Reports, Inc., 44 F.3d 61 (2nd Cir. 1994), the Second Circuit Court of Appeals, in discussing the many copyrighted works adopted by government entities states:   “We note also that for generations, state education systems have assigned books under copyright to comply with a mandatory school curriculum.   It scarcely extends CCC's argument to require that all such assigned books lose their copyright--as one cannot comply with the legal requirements without using the copyrighted works.”  CCC Information Services, Inc., 44 F.3rd 61 at 74.  In fact many  state statutes specifically refer to the purchase of school books or  licensing of electronic textbooks from the copyright owners.   


To the extent that these numerous examples of adoption of model codes and standards reflect “primary conduct” as suggested by Veeck’s amici, SBCCI amici  submit that such characterization is a “red-herring” argument.  Congress intended for these model codes and standards to be adopted for use in the statutes and regulations which carry civil and criminal penalties, as the aforementioned examples show.  Congress intended this, in part, SBCCI amici submit, because of the clarity and uniformity that these model codes and standards bring to the statutes and regulations.  


As for the economic arguments raised by Veeck’s amici, and contrary thereto, the model codes and standards - and the benefits to society therefrom - do not occur in a vacuum and without a cost.  With the free access Veeck and his amici demand, a government created code-making entity would not earn the financial means to support its code-making activities.  As additional taxes would be used to fund the model code development (which would only shift, not eliminate the cost), each jurisdiction or government agency that needs codes (or standards) would have to create its own codes (or standards), resulting in a lack of uniformity among different jurisdictions.  This lack of uniformity would increase the number and variations of codes that code users would need to obtain in order to operate in different jurisdictions.  


While the dollar price of the information may be zero, the cost of obtaining and analyzing it in terms of time and effort (i.e., transaction costs) would increase.  (The existence of these transaction costs eliminates the applicability of the Coase Theorem cited by Veeck’s amici since the Coase Theorem assumes zero transactions cost.  The Coase Theorem states “In the absence of transactions costs, the assignment of property rights…has no effect on social welfare.”  (Emphasis added.))  In addition, differing codes would increase building costs by requiring different product and safety standards in each jurisdiction.  This may even lead to a narrowing of market focus on the part of code users, which would further reduce market efficiency.  


The use of a tax to support a model code would distort the market for the code’s information.  As it now stands, the purchase price of a model code protected by copyright is in effect a user fee, which incorporates the cost of the uniformity, clarity, efficiency, and certainty needed for a successfully functioning market.  This does not restrict access to the codes; it simply allows the market to explicitly take into consideration the public costs and benefits of maintaining a quality, uniform, and consensus based model code.  Again, hiding the development cost in a tax would obscure this cost and benefit information and distort market behavior.  Indeed, the marketplace for model codes and standards thus far has shown its willingness to pay this price, on a use basis, for quality, uniform, and consensus based model codes and standards that the present system supports.  

Model Codes Serve Public Safety, Health, and Welfare


The need for the adoption of standards, whether it is for a ubiquitous manufacturing component such as fasteners, or the width of a doorway, is driven by the nature of mass production, compatibility, public safety, health, and welfare.  One off-spec bolt could cause the loss of life or irreparably harm a multi-million dollar piece of equipment.  Differing and incompatible standards for building, plumbing, and electrical codes would drive-up the cost of building and increase the risks to public health, safety, and welfare through incompatible standards.  


Neither Veeck, nor his amici, could suggest in any rational sense that society is best left without these model codes and standards.  Precision, standardization, and uniformity in production of goods and in our built environment have become increasingly important in our nation and our world.  Public safety, health, and welfare, efficiencies in the production of goods, and the building of our homes, offices, and recreational spaces all benefit from these model codes and standards.  The building you are in while reading this brief, as well as the furniture in the room around you, have all been created or manufactured, in part, through the use of model codes and standards.  

The costs to society would be staggering if the Copyrights in this case are taken away


In the absence of these third-party developed codes and standards, and if codes and standards are to be created for use by government entities, then someone is going to have to pay for their development.  To suggest, as Veeck and his amici have, that this Court base its decision in a copyright infringement case on the hope that some hypothetical funding system will magically appear if the copyright revenue is denied the model code and standard organizations is a giant step through the “looking glass” into an irrational and unrealistic world.  The code development process does not occur in a vacuum, nor without expense.   As reported in “Codes and Code Administration, An Introduction to Building Regulations in the United States” by Richard L. Sanderson (1969, published by Building Officials Conference of America, Inc., at page 9), New York City spent a million and a half dollars ($1,500,000.00) to write its 1968 building code.  In 2001 dollars that would be the equivalent of about Seven Million Six Hundred Thousand Dollars ($7,600,000.00).  Could the communities of Anna and Savoy, Texas afford this cost?  Very few communities could afford the cost to develop and maintain the quality building codes needed in today’s environment, let alone one that will assure compatibility with neighboring communities as available with the model codes.  


Even if the communities who need building codes could afford the cost, they would not be in the best position to create and maintain consensus based codes which were uniform and compatible with neighboring communities.  This would create a multitude of building codes, which would lack the uniformity, quality, and consensus based analysis of the model code development process.  The building industry would lose the efficiencies of dealing with uniform model codes.  Such a loss of efficiency in the building process would result in increased costs.  In all likelihood these increased costs would be passed along to the consumer as increases in the cost of building new construction and maintaining existing properties.  As recent statistics have shown, the cost of the American dream of home ownership is getting further away from the average citizen, yet Veeck and his amici would support the destruction of the copyrights in model codes which help protect public health, safety, and welfare and, in its place, offer up an increase in costs to the taxpayer and potential homeowners by requiring local communities to pay the cost of developing building codes.  


Then, of course, there is the question of who would pay the cost for the development of the codes.  Presently, the model codes are paid for by the users of the model codes (a “use” tax).  Under the proposal offered by Veeck and his amici, the practical implication is that every taxpayer would have to contribute in the form of increased taxes to pay for the cost of the development of the building code by the taxpayer’s respective community.  Furthermore, each and every model code and standard writing organization, many of whom are amici in support of SBCCI in this case, would, as a result of such a decision by this Court lose the ability to earn a revenue from their copyrighted works.  Without that revenue and the copyright rights therein, the model code and standard writing industry, as it has evolved to the present, would no longer exist.  Few industries, if any, could continue if their revenue stream was taken away as suggested by Veeck and his amici.  

Conclusion
For the foregoing reasons, the judgment of the district court should be affirmed.  
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