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APPELLANTS' PETITION FOR PANEL REHEARING AND REHEARING EN BANC



The Appellants, George O. Krizek, M.D. and Blanka H. Krizek,  hereby request a rehearing en banc, or in the alternative, panel rehearing , of this court's April 17, 2001 Order ("Order") granting the Appellee United States' ("Government") Motion for Summary Affirmance, dated December 14, 2000, in the above-captioned case.  This request is made pursuant to Fed. R. App. P. 35 and 40, and  D.C. Cir. R. 35 and 40.



Pursuant to Fed. R. App. P. 35, en banc consideration by this court is appropriate when it is necessary to maintain uniformity of the court's decisions, or if the proceeding involves a question of exceptional importance.  The court's Order necessitates en banc review for both of these reasons, as discussed below.
  In the alternative, it is possible that the court's Order is the result of the court having overlooked or misapprehended the Appellants' arguments.  In that case, panel rehearing, as specified in Fed R. App. P. 40, is appropriate.

I.
  The Court's Decision to Permit Jurisdiction on the Basis of Breach to the Government's Sovereignty, Without Proof of Actual Financial Damages, in a False Claims Act Case Conflicts with the Supreme Court's Decision in Stevens


In their Opposition, the Appellants argued as follows: that because Article III of the Constitution requires a plaintiff to suffer actual injury, and because the Government has failed to prove actual financial loss in this False Claims Act ("FCA") lawsuit against Dr. and Mrs. Krizek, the Government has no standing to sue, and the court has no jurisdiction over this matter.  In response, this court stated in its Order that "Appellee has standing to bring this case, " citing Vermont Agency of Natural Resources v. United States ex rel. Stevens,  120 S. Ct. 1858, 1862 (2000).



The cited page of the Stevens decision clarifies that the Government may suffer two types of injury that support standing: 1) proprietary injury resulting from the alleged fraud, and 2) an injury to the sovereignty of the United States arising from violation of its laws ("which suffices to support a criminal lawsuit by the Government.")
  Stevens is a False Claims Act case, and the Supreme Court found in that case that both types of injury existed.  This circuit, in its Order, appears to find alleged injury to the Government's sovereignty alone to be sufficient to support standing under the FCA.



Since standing merely "allow[ s] a [plaintiff] into the courtroom" but cannot keep him there, the court's statement may be correct in that limited sense.
  Presumably, the Government, through the Attorney General, always has standing to sue in federal court either to allege injury to the Treasury, or to allege that its laws have been broken.
  But there is no "eternal jurisdiction" just because the Government sues as the Government -- "an initial conclusion that plaintiffs have standing is subject to reexamination, particularly if later evidence proves inconsistent with that conclusion."
  The Government, like any other plaintiff, must prove throughout the lawsuit that it belongs in an Article III court .
  It is improper for the court to retain jurisdiction over a civil case such as this one when it becomes clear that the Government has not proved financial injury.  Even if the court once had jurisdiction, it has lost it, and must dismiss this case: "it is a court's obligation to dismiss a case whenever it becomes convinced that it has no proper jurisdiction, no matter how late that wisdom may arrive."



Perhaps the court's finding that the Government had standing to "bring" this case is very narrow, and stems from a misunderstanding of the broader jurisdictional argument made by Appellants.  It is also possible, however, that the court's holding is broader, with far-reaching implications, as discussed below, and has constitutional ramifications under the Supreme Court's holding in Stevens.  It is therefore incumbent upon this court to explain its holding, because of the question of exceptional importance implicated under Article II.


The Government's lawsuit against Dr. and Mrs. Krizek alleges the following types of "violations" of the False Claims Act: 1) that Appellants "miscoded" the medical services provided by Dr. Krizek to his Medicare and Medicaid patients by utilizing incorrect Current Procedural Terminology codes on billing forms; and 2) that Appellant Dr. Krizek provided "medically unnecessary" services to these patients.
  No other violations of law are alleged.  No financial injury was proved by the Government at trial as a result of this alleged misconduct, and the district court awarded only penalties, and no damages, under the False Claims Act.



This court's succinct finding of standing, despite lack of actual financial injury to the Government, carries with it the following legal conclusions: 
1) that the False Claims Act is a punitive, quasi-criminal statute; 2) that Current Procedural Terminology Codes are law; and 3) that Health Care Financing Administration ("HCFA") and/or Medicare carrier policies regarding "necessity" of medical treatment are law and must be given precedence over a doctor's own medical judgment.
  



The first of these conclusions of law indicates that the D.C. Circuit, along with the Ninth and Fifth Circuits, is applying the holding of the Stevens decision that the False Claims Act is a punitive statute.
   A punitive civil statute such as the FCA becomes criminal in nature if actual financial harm is not required, because then its purpose becomes purely to punish certain conduct , not to remedy financial loss.



Breach of sovereignty alone, as stated by the Supreme Court in Stevens, "suffices to support a criminal lawsuit by the Government."
 Criminal prosecution is "at the heart of the Executive's constitutional duty to take care that the laws be faithfully executed."
  If breach of sovereignty alone suffices to support a FCA lawsuit, then the D.C. Circuit is implying that the FCA is an appropriate vehicle for bringing a criminal lawsuit, despite its "qui tam" provisions, and its low burden of proof and almost non-existent scienter requirement, as amended in 1986.  This conclusion is inconsistent with the Stevens holding, which clearly differentiates between standing in civil suits and in criminal prosecutions 
 


If the Government can prosecute under the FCA for breach of sovereignty without financial injury, then what laws have been broken by Appellants?  The court's holding implies that CPT codes are law, and places this circuit in  conflict with the Ninth Circuit, which has concluded that the privately-copyrighted CPT codes are not law.
    



The third implication of the court's holding is that providing "medically unnecessary" patient treatment, as determined by HCFA policy, is illegal, and subjects a doctor to criminal prosecution by the Government.  That conclusion  conflicts with the terms of the Medicare and Medicaid Acts, which guarantee non-interference with medical decision-making.
  To clarify its own decision-making, the court should address these implications of its holding that the Government has standing to bring this lawsuit.

II.
The Court's Waiver of Appellants' Unjust Enrichment Challenge Conflicts with this Circuit's Prior Rulings, And In Any Case Conflicts With the Supreme Court's Holding in Buckman County



In its Order, this Court states that "appellants have waived their challenges to the award for unjust enrichment because they failed to raise them in their previous appeals."
  This type of waiver doctrine is referred to as merely a prudential rule of "judicial economy" even in Hartman v. Duffy, the case cited by the court.
  Other cases decided by this circuit clearly indicate that this principle is never an "absolute preclusion to appellate review,"
 because it only "directs a court's discretion" but does not limit a court's power.
  The District Court's award of unjust enrichment damages has not been directly addressed in either of the two previous appeals; it is inappropriate for this court, merely because it appears to be tired of this case, to wrongly "insulate [this] issue from appellate review."



It is possible that this court has  misunderstood the Appellants' argument.  Dr. and Mrs. Krizek's challenge to the District Court's unjust enrichment award is jurisdictional, and therefore properly before this court.
This court has previously held that "where a congressional scheme speaks directly to a question which would otherwise be answered by federal common law, federal legislation 'preempts' federal common law."
  The creation of federal common law 
 is an "unusual exercise of lawmaking by federal courts" which should be resorted to only in the "absence of an applicable Act of Congress."
  A federal court should not craft an equitable remedy if the legislative scheme "speaks directly to a question."



The Medicare and Medicaid Acts are comprehensive, "carefully crafted scheme[s]" for administering large, national, federal insurance programs.
  These Acts of Congress themselves provide a mechanism to the Government for prosecuting fraud
, and internal administrative mechanisms for restitution of wrongfully paid funds.
  These laws certainly "speak directly to the question" of both prosecuting fraud and recouping funds, and therefore preclude a judicially-created common law remedy, restitution in unjust enrichment, for the same alleged offenses.



Dr. and Mr. Krizek were sued, however, not under the Medicare and Medicaid Statutes, but under the False Claims Act, which is another piece of artillery in the Government's massively overstocked fraud-fighting arsenal against federal contractors such as doctors treating Medicare and Medicaid patients.
  Congress specifically indicated, in the legislative history of the 1986 amendments to the False Claims Act, that the FCA was an appropriate vehicle for prosecuting allegedly false Medicare and Medicaid claims.
 The FCA itself contains no language preserving any common law remedies, and the legislative history of the FCA calls it a "form of long-arm statute." 
  In fact, as Justice Stevens points out in his dissenting opinion in Stevens,  the FCA is "all-embracing in scope [and] national in purpose."
 



The False Claims Act, as well as the Medicare and Medicaid statutory schemes, foreclose Government common law causes of action.  If the False Claims Act needs to be supplemented in any way, the Government has ample opportunity to turn to the Medicare and Medicaid statutory schemes, instead of asking for a common law remedy like restitution in unjust enrichment, which is clearly outside the scope of both statutes, and produces unknown variables in the form of the whims of judges and juries.



Appellants have argued all of these points before to this court.  The court's decision, in its Order, not to entertain this argument due to waiver principles, rather than on jurisdictional grounds, confirms that the unjust enrichment issue is properly before it.  Exceptions to prudential waiver include "intervening legal authority," because principles of waiver "cannot be substituted for the law of the land."
 



Recently, in Buckman County v. Plaintiffs' Legal Committee, the Supreme Court  clarified the law of preemption and confirmed Appellants' argument that restitution in "unjust enrichment"  was not a remedy available to the District Court .
  The Buckman decision held that state common law fraud claims are preempted by the Federal Food, Drug and Cosmetic Act ("FDCA"), a comprehensive remedial scheme analogous to the Medicare and Medicaid Acts.
  In reaching its conclusion, the Supreme Court was influenced by the fact that "policing fraud against federal agencies" is inherently federal in character due to the "uniquely federal" interests at stake in the relationship between a federal agency and the entity that it regulates.
  The FDCA statutory scheme "amply empowers" the relevant agency to punish and deter fraud against it, and the agency is best suited to "regulate in this area without directly interfering with the practice of medicine." 
 Common law claims would therefore directly conflict with the federal scheme, and are preempted by it.
  



By analogous reasoning, there are two comprehensive remedial schemes involved in this case that common law conflicts with: the Medicare and Medicaid Acts and the False Claims Act.  By further analogy with the holding in Buckman, both schemes logically preempt common law remedies like unjust enrichment.



Finally, even if, through some contortions of legal reasoning, the court continues to find reasons to squirm out of addressing the unjust enrichment issue, it should consider this: denying the Appellants an opportunity to be heard on the subject denies them a fundamental "due process" right.
  Affirming the district court's clearly erroneous award of unjust enrichment damages, simply through judicial fiat, would work a "manifest injustice."
 

III.
The Court's Waiver of Appellants' Due Process and Excessive Fines Claims Conflicts With this Court's Prior Decisions, and Denies Appellants the De Novo Review of the Lower Court's Punitive Fine Mandated by the Supreme Court in Leatherman



In its Order, this court dismisses Appellants' due process and excessive fines arguments purely on waiver grounds , and claims that there are "no exceptional circumstances" warranting reconsideration of these issues.
  As Appellants argue at length above in Section II, an appellate court always has the discretion to reach an issue on appeal, especially if exceptional circumstances exist where "injustice might otherwise result."
 The Appellants posit that such injustice results here, when they have been assessed a punitive fine of $190,000 for allegedly violating a civil statute, even though the Government has suffered no financial loss through their conduct, and the exact standard that they have violated is unclear.



A change in law, however, compels this court to examine the issues raised by the Appellants.  In Cooper Industries, Inc. v. Leatherman Tool Group, Inc., the Supreme Court has mandated  de novo review of a punitive fine determination to establish that it is consistent with due process, so that "appellate courts maintain control of, and clarify legal principles."
  Because "punitive damages are specifically designed to exact punishment in excess of actual harm to make clear that the defendant's conduct was especially reprehensible," it is appropriate to review the standards that a trial court uses to apply such awards, in order to prevent a "decisionmaker's caprice."
 



An individual's right to due process is a biblical maxim in American jurisprudence. But this "right to a fair hearing" is, of course, only as good as its enforcement; a law on the books is meaningless unless it is actually applied.  What has happened in this case is what is not supposed to happen:  Appellants have gone from forum to forum where they have been "heard" but not listened to. 



This court's duty is to ferret out the little, rattling screw that is jamming up the apparatus of Medicare and Medicaid and even of democracy in this case, lest that little screw cause further and further damage to the whole machine.  Due process must remain "a living principle not confined to past instances" if it is to continue to be the "most majestic concept in our whole constitutional system."



The court's Order unfairly deprives the Appellants of their right to de novo review of the lower court's award, which is now mandated by the Supreme Court.  In light of that decision, this court must reconsider its holding, and afford Appellants a review of  whether the lower court's award was consistent with due process, and whether it was constitutionally excessive in light of the facts of this case.

IV.
Conclusion



The court has summarily affirmed the lower court's judgment against Appellants based on nothing more than citations to unexplained boilerplate language that "the merits of the parties' positions are so clear as to warrant summary action."
   By granting the Government's Motion for Summary Affirmance, this court has prematurely disposed of this case without the benefit of a full briefing and oral argument which would have addressed the impact of the crucial recent Supreme Court decisions discussed.



The Appellants request the court's en banc reconsideration of its Order for the following exceptional circumstances: 1) the court's holding that the Government has standing to sue conflicts with the Supreme Court's very recent decision in Vermont Agency of Natural Resources v. Stevens, which requires the Government's financial injury to support standing to sue under the civil False Claims Act
; 2) the court's waiver of Appellants' jurisdictional challenge to the district court's unjust enrichment award conflicts with the Supreme Court's even more recent holding in Buckman Co. v. Plaintiffs' Legal Committee that a comprehensive federal remedial scheme like the Medicare and Medicaid Acts and the False Claims Act preempts common law claims
; and 3) the court's waiver of Appellants' due process and excessive fines  challenges deprives them of their right to de novo review of the trial court's punitive judgment against them,  mandated just two weeks ago by the Supreme Court in  Cooper Industries, Inc. v. Leatherman Tool Group, Inc.



In the alternative, if the court's Order merely reflects a misunderstanding of the arguments made by Appellants in their Opposition, then a panel rehearing is requested, in light of the above-named Supreme Court decisions.
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� Because the Constitution forbids courts to issue merely "advisory" opinions, Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992), the Appellants are confident that the Court's Order is the result of examination by the court of the issues raised by Appellants in their January 30, 2001 Opposition to Appellee's Motion for Summary Affirmance ("Opposition") and supplements thereto.  The court has represented that to be the case in the first paragraph of its Order.


� Stevens, 120 S. Ct. at 1862.


� Riley v. St. Luke's Episcopal Hospital, 2001 U.S. App. LEXIS 10832 at *63 (5th Cir. May 25, 2001) (Smith, J. dissenting).


� In fact, the Government's complaint in this case asserts the court's jurisdiction under 28 U.S.C. Sec. 1345, which grants federal courts jurisdiction over suits "commenced by the United States or by any agency or officer thereof expressly authorized to sue by Act of Congress."  Complaint, January 11, 1993, Par. 1.


� Friends of Earth, Inc. v. Laidlaw Environmental Services, Inc. 120 S Ct.693, 715 (2000)(Scalia, J. dissenting); Wyoming v. Oklahoma, 502 U.S. 437, 446 (1992)


� McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 189 (1936)


� Wyoming v. Oklahoma, 502 U.S. 437, 462 (1992) (Scalia, J., dissenting)(emphasis in original); See also Fed. Rule Civ. P. 12(h)(3).


� Complaint, January 11, 1993, Par. 19, 21-24. The Government alleged that fully 96% of the claims submitted by Appellants during the 1986-1992 time period were therefore "improper, false and/or unlawful." Par. 20.


� United States v. Krizek, 859 F.Supp. 5, 7, 8, 10-11 (D.D.C. 1994)


� Because the Appellants' lawsuit does not involve the "qui tam" provisions of the FCA, they do not address another implication of the Court's decision:  that a "qui tam" plaintiff may presumably sue on behalf of the Government for violation of its criminal laws.


� United States v. Mackby, 2001 WL 274667 (9th Cir. 1991); United States ex rel. Garibaldi v. Orleans Parish School Board, 244 F.3d 486 (5th Cir. 2001).   Various district courts have also begun to rely on the Stevens language. See, e.g. U.S. v. Southern Maryland Home Health Services, Inc. et al., 95 F. Supp. 2d 465 (D. Md. 2000) (FCA is similar to a criminal statute because its damages and penalties provisions are punitive in nature); U.S. ex rel. Dunleavy v. County of Delaware et al., 2000 WL 1522854(E.D. Pa. 2000)(damages mandated by the FCA are punitive in nature); U.S. ex rel. Chandler v, The Hektoen Institute for Medical Research et al., 118 F. Supp.2d 902 (N.D. Ill. 2000) (treble damages are punitive rather than compensatory). The Stevens holding has caused a "monumental shift" in that courts now characterize the FCA as "punitive" rather than "remedial" as amended in 1986. See John T. Boese, Civil False Claims Act/ Punitive Damages: Supreme Court Holds that Punitive Damage Awards are Subject to De Novo Review, Fraudmail Alert No. 01-05-17, May 17, 2001, available at � HYPERLINK http://www.ffhsj.com/wcc/fmarch.htm ��http://www.ffhsj.com/wcc/fmarch.htm�>





� Hudson v. United States, 118 S. Ct. 488, 493 (1997);  see also Smith v. Wade, 461 U.S. 30, 85 (1983) (Rehnquist, J. dissenting)(all punitive damage awards are assessed with the avowed purpose of punishing defendant; historically, punitive damages reflected judicial outrage at defendant's "actual malice," and  mere "recklessness" was insufficient basis.)


� Stevens, 120 S. Ct 1858 at 1862.


�   Riley v. St. Luke's Episcopal Hospital, 2001 U.S. App. LEXIS 10832 at *14 (5th Cir., May 25, 2001)(en banc). See also Buckley v. Valeo, 424 U.S. 1, 138 (1976 (per curiam). 


� Stevens, 120 S. Ct. 1858 at 1862 (implying that financial injury to Government was prerequisite for "qui tam" plaintiff's standing)  Recently, in an en banc decision, the Fifth Circuit in Riley v. St. Luke's Episcopal Hospital , 2001 U.S. App. LEXIS 10832 (May 25, 2001) determined that the False Claims Act was not unconstitutional under Article II, despite its "qui tam" provisions, because the relators are civil litigants and do not undertake functions "relevant to a criminal prosecution." which would entail wielding greater "Executive" power.


� See Practice Management Information Corp. v. American Medical Association, 877 F. Supp. 1386, 1388-89 (C.D. Cal. 1984), aff'd 121 F.3d 516 (9th Cir. 1997), modified 133 F.3d 140 (9th Cir. 1998), cert. denied 119 S. Ct. 40 (1999) (CPT "does not sound like, look like nor act like a law" because "it does not affect or alter any physician's substantive rights.") 


� 42 U.S.C. Sec. 1395 (no interference in the practice of medicine): see also U.S. ex rel. Swafford v. Borgess Medical Center et al., 98 F. Supp. 2d 822 , 828 (W.D. Mich. 2000)(HCFA policies regarding the standard of medical care do not have the binding effect of law or regulation ).


� Order, April 17, 2001, p. 1.


� Hartman v. Duffy, 88 F.3d 1232, 1236 (D.C. Cir. 1996).


� Crocker v. Piedmont Aviation, Inc., 49 F.3d 735, 740 (D.C. Cir. 1996)


� Women's Equity Action League v. Cavazos, 906 F.2d 742, 751-752 n. 14 (D.C. Cir. 1990).


� Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 817-818 (1988).


� District of Columbia v. Air Florida, Inc., 750 F.2d 1077, 1085 (1984).


� Normally, if a statute does not speak directly to a subject, a court applies state law; only if there is a conflict between state law and a federal policy or interest does a court resort to creating federal common law. Milwaukee v. Wisconsin, 451 U.S. 303, 304, N. 7 and accompanying text.  Unfortunately, Judge Sporkin's decision does not even provide a smidgeon of analysis to determine what standards he was using for "unjust enrichment," other than the testimony of one witness, Dr. Wilson, that he personally worked nine hours a day. For all intents and purposes, it may be assumed that Judge Sporkin's unjust enrichment determination is an entirely original, equitable  creation of federal common law.


� Milwaukee v. Illinois, 451 U.S. at 313-314 (1981)(quoting Clearfield Trust Co. v. U.S., 318 U.S. 363, 367 (1943)).


� Milwaukee v. Illinois, 451 U.S. at 315 (internal quotations omitted).


� Heckler v. Ringer, 460 U.S. 602, 621 (1984)


� See 42 U.S.C. Sec. 1320a-&a (1991)(Medicare and Medicaid fraud are prosecuted under the Civil Monetary Penalties Act, which has a "knowing" scienter requirement)


� See, e.g. 42 U.S.C.Sec. 1395gg (1991) and 42 C.F.R. Sec. 405.301-405.378(2000)(specifying methods for recouping overpayments from providers).


� The Government can also avail itself, among other things, of the general federal false statement statute, 18 U.S.C. Sec. 1001, which is the other half of the original 1863 False Claims Act.  False statements and false claims were split up in the 1948 recodification of the 1863 Act. See Act of June 25, 1948, Secs. 287 and 1001, 62 Stat. 698, 749.  The Government can also sue under the criminal False Claims Act, 18 U.S.C. Sec. 287.


� See S. Rep. 99-345, reprinted in 1986 U.S.C.C.A.N. 5266, 5274 .


� See S. Rep. 99-345, reprinted in  1986 U.S.C.C.A.N. 5266, 5297.


� Stevens, 120 S. Ct. 1858 at 1873 (Stevens, J. dissenting)


� Since his decision in this case, Judge Sporkin has stepped down from the bench and entered the private practice of law, in which capacity he presumably, at least some of the time, works days longer than nine hours.  If the Krizek case were before Judge Sporkin today, he might well come to different judgments about the appropriate length of a professional's workday .


� Women's Equity Action League, 906 F.2d at 752, n. 14; see also Melong v. Micronesian Claims Comm'n, 643 F.2d 10, 17 (D.C. Cir. 1980) (exception to waiver exists if controlling authority has since made a decision of the law applicable to same issues.)


� Buckman Co. v. Plaintiffs' Legal Committee, 121 S. Ct. 1012 (2001). See also McCall v. Pacificare, No. SO82236 (Cal. Supreme Ct., May 3, 2001) at n. 9 (plaintiff's allegation of fraud on HCFA under state common law is preempted by the rule in Buckman.) 


� Buckman, 121 S. Ct. 1012 , Slip op. at p. 11.


� 121 S. Ct. 1012 , Slip. op. at p. 5.


� 121 S. Ct. 1012, Slip op. at pp. 6, 8.


� 121 S. Ct. 1012 , slip op.at p. 11.


� Armstrong v. Manzo, 380 U.S. 545, 552 (1965).


� Melong v. Micronesian Claims Comm'n, 643 F.2d 10, 17 (D.C. Cir. 1980)


� Order, p.1.


� Crocker v. Piedmont Aviation, 49 F.3d 735, 740; see also Kimberlin v. Quinlan, 199 F.3d 496, 500 (D.C. Cir.1999), cert. denied 2000 U.S. LEXIS 5845 (2000)


� "To punish a person because he has done what the law plainly allows him to do is a due process violation of the most basic sort." Bordenkircher v. Hayes, 434 U.S. 357, 363 (1978). 


� Cooper Indus., Inc. v. Leatherman Tool Group, Inc.,  __ U.S. ___, 2001 WL 501732 (May 14, 2001).


�   Id., citing B.M.W. of North America, Inc. v. Gore, 517 U.S. 559, 587 (1996)(Breyer, J., concurring).


� Anti-Fascist Committee v. McGrath, 341 U.S. 123, 174 (1951)(Frankfurter, J., concurring).


� Although the "excessiveness" of a penalty award is a "fluid concept," courts seem to agree on one thing: any penalty is excessive if the plaintiff has suffered no injury. See B.M.W. v. Gore, 517 U.S. 559 at 572-73 (1996).


� Order, p. 1.


� See discussion infra in Part I.


� See discussion infra in Part II.


� See discussion infra in Part III.
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