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DEFENDANTS' SUPPLEMENTAL MEMORANDUM


The Defendants, Dr. and Mrs. Krizek, submit this supplemental memorandum in response to the Court's order of March 14, 2000, which directed the parties to make submissions clarifying the Special Master's methodology, in order to assist the Court in its tasks on remand.  The Court of Appeals has defined these tasks as: "1)[to] use the Special Master's methodology to count the number of patient sessions that occurred after the twenty-fourth hour on the five twenty-four hour days…and then 2) [to] eliminate any overlap among those sessions."



This memorandum, accordingly, seeks to assist the Court in a number of ways.  First , the Defendants examine the premises of the Special Master's methodology.  Because this methodology was primarily intended to compensate for gaps in the Government's evidence and operate as a type of "proxy for proof'," it is inherently unable to accomplish the mathematical tasks set by the Court of Appeals.



Secondly, the Defendants seek to acquaint the Court more closely with the CPT codes which putatively form the basis for the Government's (and consequently the Special Master's ) calculations.  As privately-copyrighted descriptions of medical services that are neither law nor regulation, these codes are inherently unsuited to be a basis for either proving or quantifying fraud .
  

· 

Lastly, and stemming from the foregoing arguments, the Defendants propose an alternate methodology mandated by Congress and officially promulgated as a regulation by the Department of Health and Human Services ("HHS") as a means for the Court to approach its task on remand.

I.
Background


It is important for the Court to understand what this lawsuit is not about.  The Government's False Claims Act lawsuit against the Defendants was filed in January 1993, after many years of investigation.  During the investigation and early in the lawsuit, the Government accused Defendants of a variety of improprieties, including submitting claims for "phantom" patients, providing medically unnecessary  services, and "upcoding," or allegedly using the "improper" procedural codes to bill for patient services. 
  The original trial court in this matter established several things: that Dr. Krizek is a "capable and competent physician" who was "providing valuable medical and psychiatric care during the period covered by the complaint,"  and who "worked long hours on behalf of his patients, most of whom were elderly and poor."
  The Court  did "not find that Dr. Krizek submitted bills for patients that he did not see," and also found that the "government was unable to prove that Dr. Krizek rendered services that were medically unnecessary" to his patients who were "afflicted with horribly severe psychiatric disorders."


Seven years later, however, Dr. Krizek, a good, caring physician who has been completely cleared of the wrongdoing that the Government accused him of, is bizarrely still a hostage in the Court system, trying to clear his name of allegations of "fraud" unspecified and undefined in any law, rule or regulation applicable to the Medicare or Medicaid programs.  While deciding against the Government on almost the entirety of its case, the trial Court fixated on one thing, the Current Procedural Terminology ("CPT") codes for psychiatric services, some of which include an approximate time factor.  Although the Court found the language of the codes "ambiguous," it determined that the Defendants had a "deficient" billing system, because they could not reconstruct with precision how much time Dr. Krizek had spent with any particular patient.
  The Court decided that it "could not comprehend how [ Dr. Krizek] could have spent more than even ten hours in a single day serving patients."
  Under the notion that "doctors must be held strictly accountable for requests filed for insurance reimbursement," the Court held that Dr. and Mrs. Krizek would be presumed liable for "bills submitted in excess of the equivalent of twelve [CPT Code] 90844 submissions in a single day."



Eventually, the Court appointed a Special Master to the task of essentially attempting to mathematically calculate  Dr. Krizek's workdays in 1986-1992, based on the number and type of CPT Codes submitted.
  In order to perform this task, the Special Master "had to develop a methodology to convert the codes into time periods," and produced lists of "improper" claims for the Court .
  Later, the trial Court changed its mind, and moved from a "more than nine hour" to a "more than twenty-four" hour presumption of "excess" billing by the defendants.
  Again, the Special Master used his methodology to provide this "count." 



The HCFA 1500 forms used by the Defendants to submit their claims contain no direct evidence of the amount of time that patient sessions lasted, or of the order in which these sessions occurred.
  Therefore, the Government and Special Master have made certain unfounded assumptions regarding these matters.   In order to perform its tasks on remand, the Court must choose whether to accept the Special Master's methodology as a matter of law.  The Defendants urge against such adoption.  The scienter requirement and the burden of proof in the False Claims Act demand that the Court reject the Special Master's methodology.



For the benefit of the Court, the Defendants summarize below the Special Master's methods and procedures, which, taken together, make it virtually impossible to use this methodology to achieve the results desired by the Court of Appeals.

II
The Special Master's Methodology 


A remarkable aspect of the Special Master proceedings in this case (and indeed of the entire case) was the Government's complete failure to present any laws, rules or regulations as evidence to support charges of fraud against Dr. and Mrs. Krizek.  This lawsuit was brought by the United States of America, "acting on behalf of the United States Department of Health and Human Services ("HHS"), an agency of the United States."
  Despite this seeming pedigree, the Government created a "liability methodology" in its presentation before the Special Master underpinned by no more legally binding an HHS source than the personal thoughts, ruminations and impressions of Special Agent Mathew Kochanski, a junior investigator in the HHS Office of the Inspector General.
  Because the Special Master relied so heavily on Agent Kochanski's Declaration in developing his own methodology and in formulating his calculations, this Government methodology bears closer analysis.


1.
 The Declaration of Agent Kochanski: An Analysis 

· 

Agent Kochanski's Declaration takes its reader on a merry romp through the psychiatric CPT codes in their 1986-1992 form in the attempt to assign authoritative time values to these codes, so that Dr. Krizek's workday can be "added up."  Agent Kochanski frequently opines on what is "probably reasonable,"  creates "value estimates," "credits" minutes and "believes" what is "fair to assume."  In essence, Agent Kochanski's Declaration attempts to create brand new substantive legal requirements for the use of seven CPT psychiatric codes, each of which is discussed below.

The Defendants also provide commentary on any authoritative sources which they have located to define each code.


a) CPT CODE 90843



This code's descriptor states: "individual medical psychotherapy by a physician, with continuing medical diagnostic evaluation, and drug management when indicated, including insight oriented, behavior modifying or supportive psychotherapy; approximately 20-30 minutes."  Agent Kochanski used the following time valuation approach:  when the Defendants used shorthand notation ("psychotherapy - 30 min.") on the HCFA 1500 form next to the CPT numerical representation to identify this code, they were held strictly to that amount of minutes.  If no short hand descriptor was used , Defendants were only held accountable for 20 minutes of time.

Commentary:

· Defendants did not locate any laws or HCFA rules, regulations or guidelines to define the approximate time dimensions of this code.  HCFA regulation does not require use of a descriptor other than the code itself when submitting HCFA forms; HCFA actually discourages such narrative descriptors.
  Defendants therefore cannot be penalized for the contents of shorthand code descriptors not required by law.  The plain language of this code indicates that in order to accurately report his patient services using code 90843, Dr. Krizek should have spent approximately 20-30 minutes providing psychotherapy, along with medical diagnostic evaluation and drug management, to a patient.


b.) CPT Code 90844


This code's  decriptor states "individual medical psychotherapy by a physician, with continuing medical diagnostic evaluation, and drug management when indicated, including insight oriented, behavior modifying or supportive psychotherapy; approximately 45 - 50 minutes."  Agent Kochanski used the following time-valuation approach:  when the Defendants used a short-hand descriptor to accompany the numerical code, such as "psychotherapy - 50 min.," they were held strictly to that amount of minutes.  If no narrative descriptor was used, Defendants were held accountable for 45 minutes of time.

Commentary:

· For this code, Defendants located two sources of printed guidance.  A Blue Cross-Blue Shield newsletter to providers from the mid-1980s (which was used by the Government as a trial exhibit) advised providers that when they provided 40 minutes of patient psychotherapy services, they should bill under CPT Code 90844.
  A more authoritative source, the Inspector General of Health & Human Services, characterized CPT Code 90844 as applying to "37 minutes to 1 hour of psychotherapy."
  As noted above with respect to CPT Code 90843, there is no legal requirement that narrative descriptions be used on HCFA 1500 forms.  Therefore, Defendants cannot be penalized for the contents of shorthand descriptions not required by law.   The plain language of this code indicates that in order to accurately report his patient services using CPT Code 90844, Dr. Krizek should  have spent approximately 45-50 minutes rendering psychotherapy, along with medical diagnostic evaluation and drug management to a patient.  Because the Inspector General opinion in Prakash is the only interpretation of this code's time dimensions to actually emanate from HHS, Dr. Krizek, as a matter of law, cannot be deemed to have spent more than 37 minutes rendering this service whenever he billed under CPT code 90844.


c.) CPT Code 90853



This code's descriptor states "group medical psychotherapy (other than of a multiple  family group) by a physician, with continuing medical diagnostic evaluation and drug management when indicated."  The descriptor contains no time element whatsoever.  Agent Kochanski states that it is "reasonable to suppose" that this code involves 6 minutes of work per patient.  The practical effect of this supposition is to transform a single group session with 30 residents of a halfway house into a 180 minute or 3 hour block of time .

Commentary:

· The AMA has stated that the definition of a group in the CPT codes is "two or more individuals."
  There is no HCFA definition of what the maximum number of patients in a "group" may be, or what time element may attach.  The plain language of this code indicates that in order to accurately report his patient services under this code, Dr. Krizek should have provided medical psychotherapy to a group of patients with medical diagnostic evaluation and drug management, regardless of how much time such services may have taken.


d.) CPT Code 90862



This code's descriptor states: "pharmacologic management, including prescription, use and review of medication with no more than minimal medical psychotherapy."  The descriptor contains no time element whatsoever.  Agent Kochanski  assigned a "patient-hour value" of 15 minutes for each 90862 submission.

Commentary:

· Defendants have not located any laws or HCFA rules, regulations or policies which would attach any time dimensions to this code.  A plain reading of the code language indicates that in order to accurately describe his patient services under this code, Dr. Krizek should have provided pharmocologic management with only minimal psychotherapy to a patient, regardless of how much time it took to perform this service.


e.) Code 90801



This code's descriptor states: "psychiatric diagnostic interview examination including history, mental status, or disposition (may include communication with family or other sources, ordering and medical interpretation of laboratory or other medical diagnostic studies.[)]"  This descriptor contains no time element whatsoever.  Agent Kochanski decided to "credit" Defendants with 45 minutes for each 90801 submission.

Commentary:

· The Defendants have not located any law or HCFA rule, regulation or policy which would attach any time dimensions to this code.  A plain reading of the language of the code indicates that to accurately describe his patient services using this code, Dr. Krizek should  have performed a psychiatric diagnostic interview examination, including history, mental status or disposition regardless of how much time it took to perform this service. 


f.) Code 90220



This code's descriptor states : "initial hospital care; comprehensive history and examination, initiation of diagnostic and treatment programs, and preparation of hospital records."  This descriptor contains no time element whatsoever.  Agent Kochanski determined that it was "fair to assume" that this code could be credited with 45 minutes of time.

Commentary:

· Defendants have located no laws or HCFA rules, reulations or guidelines which would assign time dimensions to this code.  The AMA's CPT "guidelines" accompanying this code describe it as "a level of service providing an in depth evaluation of a patient  with a new or existing problem requiring the development or complete re-evaluation of medical data …[t]his procedure includes the recording of a chief complaint(s) and present illness, family history, past medical history, personal history, system review, a complete physical examination, and the ordering of appropriate diagnostic tests and procedures."
  A plain reading of the language of the code and the accompanying guidelines indicates that to accurately report his patient services using code 90220, Dr. Krizek should have provided all the elements of the initial evaluation of a hospital patient described above, regardless of the time that it took to provide this service.


g.) Code 90620



This code's descriptor states: "initial consultation; comprehensive."  This code contains no time dimensions whatsoever.  Agent Kochanski adopted a credit of 45 minutes for service billed for under CPT code 90620.

Commentary:

· Defendants have found no law or HCFA rule, regulation or guideline assigning a time dimension to this code.  The AMA's CPT guidelines accompanying this code explain that this code "involves the in-depth evaluation of a patient…for example…a comprehensive psychiatric consultation that may include a detailed present illness history, and past history, mental status examination, exchange of information with primary physician or nursing personnel, and preparation of a report."
  A plain reading of the language of this code and the accompanying guidelines indicates that to accurately report his patient services using Code 90620, Dr. Krizek should have provided a comprehensive psychiatric consultation featuring the elements described above, regardless of the time that it took to perform this service.

Of the seven codes discussed above, only two codes, 90843 and 90844, have any time dimensions attached to them, and they are meant to be approximations.
  The remaining codes reflect descriptions of services without any time values attached.  In a desperate attempt to "prove" Defendnats' alleged fraud, however, Agent Kochanski heroically adds minutes here and there, and even supplies times where there are none in the codes.  The Defendants emphasize that the Government has never alleged that  Dr. Krizek did not provide all the elements of any CPT code's description when he submitted a bill for that procedure.  Rather, it is the specific number of minutes that any procedure took that is at the center of the need to create a calculating methodology.


2.
The Special Master's Reliance on the Government's Calculations


In his report , the Special Master acknowledges that Dr. Krizek had no duty to time his services, and also states that " there are no records that reflect when a particular service was performed; thus it is impossible to identify the services allegedly performed in the first …hours of any day."
  Given this difficulty, the Special Master determined that he would accept the calculations of the Government, as provided in Agent Kochanski's Declaration, which were "based upon the minimum time permitted for each code billed by the Krizeks."
  Significantly, the Special Master did not question the Government's failure to provide any laws or regulations to provide a basis for these calculations, and appears not to have independently researched what was permitted, either.



The Special Master's major contribution to the Government calculations was his creation of a stacking system for arriving at a "safe harbor" of nine hours (and later twenty-four hours), of "correct" billing by Defendants, pursuant to the Court's instructions. Like a child connecting blue, green and yellow Leggos, the Special Master "snapped together" various combinations of  codes to arrive at his safe harbor.  Unfortunately, the Special Master's methodology is not described in enough detail  to follow exactly how he arrived at his combinations, or the exact system used.   We do know that the Special Master tried to select the codes for the safe harbor calculations in a "facially neutral manner."
  Toward this end, the Special Master chose to fill the safe harbor  first with claims other than CPT Code 90844 claims, and next by throwing together a mix of "highest-paid" and "lowest-paid" 90844 claims.  If any room was left after that, the Special Master filled the remainder of the safe harbor with 90844 claims that he presumed had lasted 50 minutes, based on the rationale that these were "likely to be the most inaccurate."
  After all of these alchemical steps, the Special Master presented his numerical conclusions to the Court.  The calculation most relevant here is the Special Master's assertion that Dr. and Mrs. Krizek submitted claims for over twenty-four hours of work on three days.


3. 
Methodological Guidance to the Court


The Special Master's methodology is a non-methodology.  Rather than being "facially neutral," the Special Master's choice of code combinations is a deeply subjective  and manipulative exercise based  primarily on his whims and impressions.  As the Special Master candidly admits, "the manner of selecting which codes make up the safe harbor and which codes are in excess of the safe harbor (and therefore, presumptively false) will greatly affect the number of false claims identified, as well as the total amount of overpayment."



There is nothing fair or impartial in  juggling codes in this way.  Each code pertains to a specific medical service rendered to a specific patient on a specific date.  Making unfounded assumptions about  these services essentially creates  revisionist "facts" that may, or may not, be true.  For example, the Special Master singlehandedly makes a "determination" that patient  A.B. was seen on a specific date during the first part of the day, while patient A. W. was treated in the latter part of the day, after making unfounded guesses about the exact amount of minutes the treatment took.  There is no factual basis for making such assumptions, and to do so is to rewrite history.


The trial court has previously implied, but never stated, that it was granting a type of Chevron deference to the Government's time interpretations of the CPT codes by accepting the Special Master's numerical conclusions. 
  Chevron deference, however, assumes that the agency has adopted an interpretation.  The Supreme Court has squarely indicated its disapproval of the type of hocus-pocus that the Government has performed here through Agent Kochanski's single-handed invention of CPT time dimensions:

We have never applied the [Chevron deference] principle to agency litigating positions that are wholly unsupported by regulations, rulings or administrative practice.  To the contrary, we have declined to give deference to an agency counsel's interpretation of a statute where the agency itself has articulated  no position on the question. 



Throughout the seven years of this litigation, to the extent that HHS , either directly or through HCFA, has put forth any official interpretation of the time dimensions of any psychiatric CPT codes, these policies have been directly opposed to the Government's representations to the Special Master.  The Secretary of HHS has stated, for example, that 

time should be viewed as a supplement, secondary to content descriptors.  We believe that basing coding on time alone would be inequitable to efficient physicians…if actual times were used… this system could reward some physicians who simply took longer than necessary to perform a service, either because they were inefficient or because they had slack time in their practices or both.

Because the Court of Appeals has reopened the issue of the Special Master's methodology
,  this Court on remand must reject that flawed methodology, which is based primarily on "nothing more than an agency's convenient litigating position."
 


A. CPT Codes: Neither Fish Nor Fowl


As described above, the Government has attempted to use CPT code descriptions of services rendered to patients by Dr. Krizek as a Rosetta Stone for deciphering Dr. and Mrs. Krizek's alleged wrongdoing.  Agent Kochanski's assumptions, combined with the Special Master's ensuing "safe harbor stacking" of CPT codes, have created complex hieroglyphics indeed for this Court to make sense of.  



The Special Master justifies his methodology by stating in his report that "the government has demanded a specific accounting unit to identify and verify the [medical services] provided."
  In our computerized economy, specificity is a desireable attribute with many benefits.  For instance, a consumer making a supermarket purchase now receives a receipt which reflects that he or she bought "2.08 lb. of broccoli crowns" at a specific price, gleaned from a barcode with which the vegetable is marked.  This purchase identification information has many uses, such as easier consumer reclamation of a damaged product, tracking of purchase patterns, stocking information and other uses.  A purchase identifier that merely states "produce, approximately 1 - 2 lbs." would not be nearly as useful, because it would not provide more than a general idea of what was bought.



The Court of Appeals in this case has described the CPT codes as "a type of invoice used to explain how the defendant computed his request or demand [for payment.]"
  The psychiatric CPT codes used in 1986-1992, however, are not well defined enough to be used  as the  "specific accounting unit" envisioned by the Special Master, or the "type of invoice" assumed by the Court of Appeals.  As very general descriptions of services, they are simply unsuited to be used  to "quantify" psychiatric services in the way attempted by the Special Master's methodology.  It goes without saying that they cannot "prove" fraud.



The CPT codes are not HCFA rules or  regulations, or any type of legal standard at all, but are descriptors of services copyrighted by the American Medical Association ("AMA"), a private professional association.  In 1983, HCFA entered into a contract with AMA permitting HCFA to use the CPT codes in Government health programs, while HCFA agreed not to use any other types of descriptors for physician services. 
   In 1986, HCFA began to require that all Medicaid state agencies "accept and use" a common physician claim form (the HCFA 1500 form) as well as the CPT codes as descriptors for coding procedures performed.
  No such explicit regulatory requirement appears to exist for Medicare physician providers, although the Omnibus Budget Reconciliation Act of 1986 requires that all  hospitals , "as a condition of payment for outpatient hospital services"  under Medicare Part B use CPT codes to report those services.




The Court must ultimately determine what  legal significance to afford to the CPT codes.  Recently, California courts have had an opportunity to examine the CPT  in the context of  a challenge to the AMA copyright on the CPT coding system.  The plaintiff challenged this copyright based on the argument that the coding system was now in the public domain, because it was required by HCFA and referenced in federal regulations.
  The district court rejected the notion that the CPT has become a law, and  certain factors were paramount in the court's analysis:

The CPT is a reference book with descriptions of medical procedures and corresponding numerical codes.  In essence, the CPT is used to facilitate the procedural implementation of a federal law, but the CPT does not affect or alter any physician's substantive rights.  The CPT does not prescribe the conditions under which a medical service is subject to reimbursement.  The federal government does not have to repeal a statute or ordinance to cease using the CPT for Medicaid or Medicare reporting.  The HCFA need only give the AMA 90 days written notice of the termination of the Agreement.  The CPT does not sound like, look like nor act like a law.



On appeal, the Ninth Circuit affirmed that the CPT is not law.  The Court mentioned in passing that in determining whether the CPT had passed into the public domain, "the due process requirement of free access to the law… may be relevant but does not justify terminating the AMA's copyright" since the AMA's copyright "poses no realistic threat to public access." 



Neither the District Court nor the Court of Appeals in that case seemed to envision a situation such as this one, where Dr. Krizek faces fraud charges on the basis of merely using one CPT code, rather than another, for submitting his Medicare and Medicaid claims.  As a "privately-owned" descriptor, a CPT code is unsuitable for use as a legal standard for the content of a physician's service, unless and until the government declares that it is such.
  To Defendants' knowledge, HHS has never taken that position.


In another case, in fact , the Secretary of HHS took the explicit position that  "the adoption of the CPT codes in 1983 was not a rule within the meaning of the Administrative Procedure Act,"  since there is no notice or comment opportunity in the AMA CPT update procedure.
  The Secretary therefore appears to explicitly disclaim any official responsibility for the content or interpretation of the CPT codes. 



For this Court to accept the Special Master's CPT calculation methodology would mean that  the resulting CPT "law" has been applied to Dr. Krizek in such a manner as to deprive him of his due process rights under the U.S. Constitution.
  Under basic notions of fairness, as well, this Court must reject the type of retroactive interpretation of the CPT codes that the Government is essentially seeking to enforce through the Special Master's methodology.
  This concern is especially relevant since fraud prosecutors across the country seem to be selectively targeting psychiatrists on this very "tallying" basis.


III.
An Alternate Approach


This court is responsible on remand for performing a calculation.  As has been discussed, the Special Master's methodology does not provide the type of "accounting unit" that would make such a calculation possible.  A minute added here or there may not seem significant, perhaps, until a calculation is attempted: On January 6, 1987, the Government's evidence shows that Dr. Krizek treated twenty-four patients at Washington Hospital Center  and billed for these services using  the "psychotherapy, approximately 45-50 minutes" code, CPT code 90844.   If the time interpretation of the HHS Inspector General, 37 minutes , is used,  the "time total " comes to 14.8 hours.  If the Government's time interpretation of 50 minutes per session is used, the tally jumps to 20 hours, instead. The wide  time variances that result depending on "whose" methodology is used once again points to a central problem in this lawsuit:  the lack of authoritative definitions of a "proper" psychiatric visit.



The Defendants emphasize that no matter "whose" methodology is used, there were no days in the six years covered by this lawsuit when they billed for over 24 hours of services.  Since the codes themselves do not permit an exact calculation of time, all that the Government has proved is that on the five days identified, Dr. Krizek rendered treatment to a large number of patients.  It is neither illegal, nor fraudulent, to experience several especially heavy and long workdays in a six-year period.



Rather than trying to attribute new definitions to old codes, the Court has available to it an alternate means of deciding this lawsuit. 
 The Court can calculate Dr. Krizek's services using a methodology currently used by HCFA, which is based in law, and was officially promulgated.
 


At its heart this case turns on the level of reimbursement which Dr. Krizek should, or should not have, received for his treatment of psychiatric patients at Washington Hospital Center over twelve years ago.  Since then, the Medicare/Medicaid payment rules have changed and been clarified.  Defendants therefore propose resorting to the new reimbursement rules to calculate by proxy any liability that the Defendants may have, and any overpayments that the Defendants may owe, for those services rendered in 1987. 


a.)
The Brave New World of the RVU

From 1965, when Medicare was introduced, to 1992, physicians were compensated on the basis of a system of  "reasonable and customary" charges for their services.  Payment decisions were made by private insurance carriers such as Blue Cross/Blue Shield under contract with HCFA, which accounted for wide regional variations in payment policies and coding preferences.  To make the system more fair,  Congress amended the Social Security Act to introduce a national physician fee schedule which took effect on January 1, 1992.  Physician services rendered to Medicare/Medicaid patients since that date are compensated on the basis of the "Resource-Based Relative Value Scale" ("RBRVS") which incorporates many different factors such as intensity of physician work effort, practice expense, the cost of malpractice insurance and adjustments for geographic differences to arrive at a sum to compensate a doctor for his or her "work value" in providing different medical procedures and services.  The formula for calculating these variables is as follows:


Payment =( [RVUw x GPCIw] +  [RVUoh x  GPCIoh] + [RVUm x GPCIm] ) x CF , where

RVUw = physician work relative value units for the service;

RVUoh=overhead relative value units for the service;

RVUm=malpractive relative value units for the service;

GPCIw=geographic practice cost index value reflecting one-fourth of geographic variation in physician work applicable in the locality;

GPCIoh=geographic practice cost index value for overhead expense applicable in the locality;

GPCIm=geographic practice cost index value for malpractice expense applicable in the locality; and 

CF=conversion factor.


Using this formula, Defendants were able to arrive at dollar payment rates for the various psychiatric services.  Geographic practice cost index values for Washington, D.C., as well as physician work relative value units for the psychiatric CPT codes, as provided in the original Federal Register final rule, were used.

Under the RVU-based physician fee schedule, the psychiatric services provided by Dr. Krizek would be compensated as follows:

Code 90844 (Psychotherapy, approximately 45-50 minutes):
([94.216 x  1.67] x 1.059) + [0.58 x 1.168] + [0.08 x 0.947] ) x $1 =

(166.62382 + 0.67744 + 0.07576) x $1=   $167.38

Code 90843
(Psychotherapy, approximately 20-30 minutes) = $106.23
Code 90801 (Psychiatric Interview) =  $212.44

Code 90853  (Group Therapy) = $42.25

Code 90862 (Medication Management) = $85.30
[Codes 90620 and 90220 were abolished prior to the implementation of the fee schedule; they therefore cannot be requantified using the RVU methodology.]



In applying the RVU values for Dr. Krizek's patient services on the five days at issue on remand, the Defendants are surprised to find that they were actually significantly underpaid for the services provided on those days.  The discrepancy may be broken down as follows simply using one day, January 6, 1987 as an example:
Service

No. Performed

Old Compensation

RVU Compensation






Amount Per Service


Amount Per Service

90843

1


$40.00



$106.23

90844

24


$35.36 - 62.00


$167.38

90862 

1


$20.00



$  85.30

90853

37


$10.00 - 15.00


$  42.25

90801

2


$45.00 - 88.00


$212.44

TOTALS:



$1298.12


$6196.28

On this day, the Medicare and Medicaid programs benefitted from $6196.28 worth of Dr. Krizek's medical decision-making, yet the programs paid him only $1298.12 , or an average $19.97 per patient service.  Therefore, rather than Dr. Krizek owing the Government any reimbursement, the Government owes Dr. Krizek $4898.16, the difference between what he was paid and what he should have been paid for his medical decision-making.



Whatever the drawbacks or complexities of the RVU formula are, it is a true methodology. Unlike the Special Master's opaque juggling, the RVU system is transparent, and its components can be readily ascertained. Best of all, the RVU system enables the assignment of a specific "accounting unit" for every psychiatric service rendered by Dr. Krizek, just as the Court of Appeals intended.


The RVU methodology considerably simplifies this Court's task on remand.  For each of the five days previously identified, the Court can simply calculate the RVU reimbursement amounts for the services that Dr. Krizek performed on those days, as previously summarized by Agent Kochanski in the Government's "Proof of Overpayment."  Then, the Court can compare the total of RVU reimbursement to the total that Dr. Krizek was actually paid for that day's work.  Then, the Court can simply order the Government to refund the difference to Dr. and Mrs. Krizek.

IV.
Conclusion


The Supreme Court issued an opinion in Vermont  Agency of Natural Resources v. United States ex rel. Stevens only three weeks ago which addresses certain aspects of the False Claims Act, as amended in 1986.
  Significantly, the Court determined that the penalties specified in the Act as amended, including treble damages and a fine of $5,000-$10,000 per claim, are "punitive."



The specific fact situation of  this case makes clear that the False Claims Act was never an appropriate vehicle for the lawsuit against the Defendants.  To this day, the Government has never established any actual damages from Dr. Krizek's conduct.  To the contrary, even Government witnesses at trial established that the Government benefitted from the many years that Dr. Krizek devoted to caring for his "horribly afflicted" poor and elderly patients.  Unfortuantely, this lawsuit has driven Dr. Krizek from practice.



Under the False Claims Act,  the Plaintiff must establish by a "preponderance of evidence" that a false claim has been presented, and that requires meeting the "particularity" requirement of Fed. R. Civ. Pro. 9(b).  As the Court declared in United States v. Target Rock, the Government had the responsibility in this case to prove specifically "who did what, to which… invoices, and when they did it."
  The Government has consistently failed to do that, instead substituting the fairy tale of the Special Master's methodology for proof.



WHEREFORE,  the Defendants urge this Court to reject entirely the Special Master's methodology, which is clearly in error.  The Court should also reverse any False Claims Act liability attributed to Dr. and Mrs. Krizek, based on the Government's utter inability to meet the required standard of proof of that statute.
   The Defendants also urge the Court to substitute the RBRVS methodology for the valuing of Dr. Krizek's medical services on the five days identified by the Court of Appeals.
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