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QUESTIONS PRESENTED
1.
Whether alleged injury to the Government's sovereignty, without proof of actual financial damages to the Government, suffices to establish standing to sue under the False Claims Act, in light of this court's decision in Vermont Agency of Natural Resources v. Stevens, 529 U.S. 765 (2000).

2.
Whether allegedly incorrect use of Current Procedural Terminology ("CPT") codes, which are privately copyrighted, not promulgated as a rule under the Administrative Procedure Act, and utilized by the Government pursuant to a contract, constitutes injury to sovereignty as contemplated by this court in the Stevens decision.

3.
Whether the congressional schemes of the Social Security Act and related Medicare and Medicaid legislation, and the False Claims Act  preclude a claim for restitution on the ground of unjust enrichment  under this court's ruling in Buckman County v. Plaintiffs' Legal Committee, 121 S. Ct. 1012 (2001).

PARTIES TO THE PROCEEDINGS BELOW


Petitioners, George O. Krizek, M.D. and Blanka H. Krizek, were appellants in the proceedings below.  Respondent, the United States, suing through the United States Attorney's Office for the District of Columbia, was appellee in the proceedings below.

TABLE OF CONTENTS

QUESTIONS PRESENTED…………………………………..i

PARTIES TO THE PROCEEDINGS BELOW……………….ii

TABLE OF AUTHORITIES…………………………………vi

OPINIONS BELOW………………………………………….1

JURISDICTION………………………………………………1

PERTINENT STATUTES……………………………………1

STATEMENT OF THE CASE……………………………….2


A.
The Government's Case……………………….2


B.
The District Court Findings…………………...3

C.         Dr. Krizek's Background……………………...4


D.
The Government's Investigation……………....5


E.
The Government's "Evidence"………………...6


F.
The District Court's Initial Response………….7


G.
The Appeals and Remands……………………8

SUMMARY OF ARGUMENT……………………………..10

ARGUMENTS FOR GRANTING THE WRIT…………….10

I.
THE COURTS OF APPEALS ARE DIVIDED

ON THE ISSUE OF WHETHER THE GOVERNMENTMUST PROVE INJURY TO THE PUBLIC FISC IN ORDER TO HAVE STANDING TO SUE UNDER THE FALSE CLAIMS ACT…………10


II.
ALLEGED MISUSE OF CURRENT PROCEDURAL TERMINOLOGY CODES IS NOT THE TYPE OF INJURY TO THE SOVEREIGNTY OF THE UNITED STATES CONTEMPLATED BY THIS COURT IN STEVENS……………………………………………14


A.
CPT Codes Do Not Constitute a Legal 



Standard That the Government Has Jurisdiction to Enforce……………………………………14


B.
CPT Code Selection is Not Material to HCFA's Decision to Pay for a Doctor's  Services Under Medicare and Medicaid Contracts……………16



1.
Time is Not a Decisive Factor 




in Reimbursement for Medical 




Services Under Medicare 




and Medicaid………………………...16


C.
CPT Code Selection Does Not Further the Government's Policies and Goals Under Medicare and Medicaid………………………17

III.
THE STATUTORY SCHEMES OF THE SOCIAL SECURITY ACT AND RELATED MEDICARE AND MEDICAID LEGISLATION, AS WELL AS OF THE FALSE CLAIMS ACT, PRECLUDE THE GOVERNMENT FROM SEEKING A REMEDY OF RESTITUTION IN UNJUST ENRICHMENT……..18


A.
The Social Security Act and Related Medicare and Medicaid Legislation Provide for Administrative Mechanisms to Recoup Alleged Overpayments to Doctors…………………..18


B.
The False Claims Act is a Comprehensive Remedial Statute Which Permits the 



Government to Prosecute a Doctor For Filing Allegedly Fraudulent Claims to Medicare and Medicaid……………………………………19


C.
A Remedy in Unjust Enrichment is Incompatible with the Federal Interests Reflected in the Social Security Act and the False Claims Act, and Conflicts with this Court's Decision in Buckman Company v. Plaintiffs' Legal Committee……20

CONCLUSION……………………………………………..23

TABLE OF AUTHORITIES

Cases






Pages

Abbot Laboratories v. Gardner, 


387 U.S. 136 (1967)……………………………….15

Ab-Tech Construction, Inc. v. United States, 


31 Fed. Cl. 429 (1994), aff'd 57 F.3d 1084 


(Fed. Cir. 1995)……………………………………12

American Society of Dermatologists v. Shalala, 

962 F.Supp. 141(D.D.C. 1996), aff'd 116 F.3d 941 (D.C. Cir. 1997)……………………………………15

Bly-Magee v. California, 


236 F.3d 1014 (9th Cir. 2001)………………………11

Boyle v. United Technologies Corp., 


487 U.S. 500 (1988)……………………………….18

Buckman Company v. Plaintiffs' Legal Committee, 


121 S. Ct. 1012 (2001)……………………….passim
Crosby v. National Foreign Trade Council, 


120 S. Ct. 2288 (2000)…………………………….22

Fischer v. United States, 529 U.S. 667 (2000)………… 17,18

Harrison v. Westinghouse Savannah River Co.,


176 F.3d 776 (4th Cir. 1999)……………………11,13

Horowitz v. United States, 267 U.S. 458 (1925)…………...11

Hudson v. United States, 118 S. Ct. 488 (1997)………… ..13

Hutchins v. Wilentz, 253 F.3d 176 (3rd Cir. 2001)………… 11

Manning v. Utilities Mutual Life Insurance Co.,


254 F.3d 387 (2d Cir. 2001)……………………..…..11

Milwaukee v. Illinois 451 U.S. 304 (1980)…………………..19

Mobil Oil v. United States, 530 U.S. 604 (2000)…………….22

Neder v. United States, 527 U.S. 1 (1999)…………………...16

Peterson v. Weinberger, 508 F.2d 45 (5th Cir. 1975), 


cert. denied 423 U.S. 830 (1975)………………….…20

Practice Management Information Corp. v. 

American Medical Association, 877 F. Supp. 1386, 1388-1389 (C.D. Cal. 1994), aff'd 121 F.3d 516 (9th Cir. 1997), modified 133 F.3d 1140 (9th Cir. 1998), cert. denied  119 S. Ct. 40 (1998)…………………………15

Rex Trailer Co. v. United States,  350 U.S. 148 (1956)………12

United States v. Babcock, 250 U.S. 328 (1919)………………18

United States v. Bankers Insurance Co., 


245 F.3d 315 (4th Cir. 2001)………………………….22

United States ex re. Berge v. Bd. of Trustees


of Univ. of Alabama, 104 F.3d 1453


(4th Cir. 1997), cert. denied  


522 U.S. 916 (1997)…………………………………16

United States v. Halper, 490 U.S. 435 (1989)………………..13

United States ex rel. Marcus v. Hess, 


317 U.S. 537 (1943)…………………………………12

United States v. Mackby, 261 F.3d 821 (9th Cir. 2001)……….20

United States v. Winstar Corp., 518 U.S. 839 (1996)………..21

Varljen v. Cleveland Gear Co., 250 F.3d 426 


(6th Cir. 2001)………………………………………..11

Vermont Agency of Natural Resources 


v. United States ex rel. Stevens, 


529 U.S. 765 (2000)…………………………….passim
Whitmore v. Arkansas, 495 U.S. 149 (1990)…………………12

Statutes, Regulations and Rules
31 U.S.C. 3729-3732……………………………………passim

42 U.S.C. 1320a-7a………………………………………….20

42 U.S.C. 1395………………………………………………21

42 C.F.R. 405.301-405.352…………………………………..19

42 C.F.R. 424.32……………………………………………..15

Other Sources

AMA-HCFA Agreement, http://aapsonline.org/aaps/medicare/hcfaama.txt….……….14

Amendment to AMA-HCFA Agreement,

http://www.hcfa.gov/medlearn/amamend.htl………………14

American Medical Association, Current Procedural           Terminology Handbook (Fourth ed. 1992)…………..14

Brief for the United States as Amicus Curiae 


Supporting Respondent, Hughes Aircraft Co. 


v. United States ex rel. Schumer, 117 S. Ct. 1871 (1997)(No. 95-1340)………………………12,13,16,18

Department of Justice Press Release, 


"Health Care Fraud Enforcement Initiative,"


January 11, 1993………………………………………6

Medicare Program; Model Fee Schedule 


for Physicians' Services, 55 Fed. Reg. 36178 (1990)….17

S. Rep. No. 345, 99th Cong., 2d Sess. (1986), 


reprinted in 1986 U.S.C.C.A.N. 5266………………..20

PETITION FOR WRIT OF CERTIORARI

Petitioners George O. Krizek, M.D. and Blanka H. Krizek respectfully petition for a writ of certiorari to review the affirmance by the Court of Appeals for the District of Columbia Circuit of the decision of the United States District Court for the District of Columbia in a False Claims Act case.

OPINIONS BELOW


The Order of the Court of Appeals denying petitioners' request for a rehearing and rehearing en banc (App. 69a) was entered on July 19, 2001 and is unreported.  The Order of the Court of Appeals granting summary affirmance for the Government (App. 1a) was entered on April 17, 2001 and is reported at 2001 U.S. App. LEXIS 10939. The Order of Judgment of the District Court (App. 71a) was entered on August 29, 2000 and is unreported.  The published opinions are set forth as follows, in reverse chronological order: 

United States v. Krizek,  App. 4a-17a; 

United States v. Krizek,  App. 18a-27a; 

United States v. Krizek,  App.28a-45a; 

United States v. Krizek,  App. 46a-50a; 

United States v. Krizek,  App. 51a-68a.

JURISDICTION


The Court of Appeals denied the request of the petitioners for a panel rehearing and a rehearing en banc on July 17, 2001.  The petition for a writ of certiorari is accordingly due no later than October 17, 2001.  The jurisdiction of this court is invoked under 28 U.S.C. 1257.

PERTINENT STATUTES 

The text of the False Claims Act, 31 U.S.C. 3729-3732, is set forth at App. 72a-83a.  The partial text of the Social Security Act, 42 U.S.C. 1395 is set forth at App. 84a.  Relevant regulations of the Health Care Financing  Administration, 42 C.F.R. 405.305 et seq. and 42 C.F.R. 424.32, are set forth, respectively, at App. 85a-86a and App. 87a-88a.

STATEMENT OF THE CASE


This case concerns a dedicated doctor and the extraordinary, unprecedented steps that the Federal Government took to shut down his medical practice and to destroy his professional reputation and livelihood. 


Dr. George Krizek is a skilled, Board-certified psychiatrist who served thousands of old and poor patients "afflicted with horribly severe psychiatric disorders," United States v. Krizek, App. 54a. For twenty-one years, Dr. Krizek treated patients at Washington Hospital Center, an 800-bed inner city hospital in the Nation's Capital. Trial Tr. (3/30/94) at 96-100 and (4/5/94) at 65. Dr. Krizek worked "long hours on behalf of his patients" seven days a week and often covered for his colleagues on weekends and vacations. App. 54a; Trial Tr. (4/5/94) at 64-65. Without warning, the Government accused him of fraud, sued him and forced him to close his small practice. Trial Tr. (4/5/94) at 42-43.


A.
The Government's Case

The Government sued Dr. Krizek and his wife, who performed some of his billing, for fraud under the civil False Claims Act, 31 U.S.C. 3729 et seq., and for unjust enrichment, among other theories. United States v. Krizek, App. 51a-52a. The Government took no direct issue with the quality of Dr. Krizek's medical skills.  Instead, the Government accused Dr. Krizek of providing "medically unnecessary" services. App. 52a.  The Government also accused the doctor of choosing the wrong "Current Procedural Terminology" ("CPT") codes, a set of numerical identifiers corresponding to various common medical procedures (which is copyrighted by the American Medical Association ("AMA")) to bill Medicare and Medicaid for the medical treatment that he provided to his patients. Id.



The Government went to great lengths to attempt to discredit Dr. Krizek's medical decision-making.  The Government argued that "some patients should have been discharged from the hospital sooner, and that others suffered from conditions which could not be ameliorated through psychotherapy sessions, or that the length of the psychotherapy sessions should have been abbreviated." App. 55a.  The Government's attack on the billing codes that Dr. Krizek chose to describe his inpatient psychiatric services was even more heavy-handed, the Government claiming that at least 57% of medical care provided by Dr. Krizek was misbilled. App. 55a-56a.


B.
The District Court Findings


After a three-week bench trial in 1994, the United States District Court for the District of Columbia ("District Court") found that Dr. Krizek had never rendered "medically unnecessary" services. App. 55a. The District Court also found that the Government's interpretation of the meaning of varous CPT codes was "not rational and has been applied in an unfair manner  to the medical community." App. 59a.  The District Court found "unseemly" the Government's effort to present Dr. Krizek as "public enemy number one." App. 60a. at n.3.  


Notwithstanding these findings in favor of Dr. Krizek, the District Court faulted Dr. and Mrs. Krizek for having a "deficient" billing system, finding that Dr. Krizek failed to exercise adequate supervision over the selection of the CPT codes submitted on his behalf, and to ensure that his wife or other billing agent made sufficient efforts to determine the time that Dr. Krizek spent providing each service, a requirement that the District Court read into the CPT codes. App. 61a-62a.  As a consequence of these two findings, and despite "unrefuted testimony that Dr. Krizek worked very long hours,", App. 63a, the District Court decided that bills were submitted on Dr. Krizek's behalf when he "could not have spent" the "requisite" amount of time providing medical services. Id. Thus, the District Court determined that under the language of the FCA, it was "compelled to conclude that the [petitioners] acted with reckless disregard as to the truth or falsity of the submissions" and "deemed" them to have violated the FCA, without finding that the Government suffered any damage as a result of said violation. App. 66a. Seven years of litigation have followed.


C.
Dr. Krizek's Background


Dr. Krizek was born in Prague in then-Czechoslovakia and graduated summa cum laude from Charles University, Central Europe's oldest medical school, founded in 1348. Trial Tr. (3/30/94) at 96-100. Dr. Krizek taught psychiatry and neurology as an assistant professor, and then became Head of the Charles University Outpatient Psychiatric Clinic. Pressured to join the Communist party and to conduct politically-motivated psychiatric evaluations, Dr. Krizek defected to Austria in 1966, thereafter receiving a second medical degree from the University of Vienna. Id.


In 1968, Dr. Krizek emigrated to the United States with his family and was admitted into a medical residency program, specializing in the treatment of substance abuse disorders, at Beth Israel, a teaching hospital in New York City. Id. at 96-100. In the early 1970s, Dr. Krizek settled in Washington, D.C. and began to treat Medicare and Medicaid patients, while his wife performed some of the billing. Id.  Dr. Krizek earned a comfortable living but was by no means enriched by his psychiatric practice, earning about $100,000 a year at the time that the Government's lawsuit was brought. Id. at 11


D.
The Government's Investigation


On December 12, 1989, Mrs. Krizek received a telephone call asking if she would be at home "to receive a Christmas delivery." Trial Tr. (4/7/94) at 22-24.  A short while later, Mrs. Krizek answered her front door to find "three large people," two men and a woman, who flashed badges at her and pushed their way inside, insisting that they had "some questions regarding Dr. Krizek's billing to Medicaid." Trial Tr. (3/28/94) at 89; Dep. Tr., Dep. of Blanka Krizek (3/16/94) at 17-35.  The intruders were Special Agents from the Office of Inspector General of the Department of Health and Human Services ("OIG"), and included two former FBI agents in undercover counter-intelligence surveillance, who had been reassigned to health care investigations. Trial Tr. (3/28/94) at 85-86, 117.  The agents had no subpoena. Trial Tr. (3/24/94) at 104.


For the next several hours, the OIG agents yelled at and ridiculed Mrs. Krizek (and later Dr. Krizek), making fun of her foreign accent, and accusing her of double-billing, billing for nonexistent patients, and "enriching herself," and told her that she and her "hubby" were committing fraud. In short, the OIG agents "tried to scare [her] to death." Trial Tr. (4/7/94) at 48, 57, 62-63; (3/28/94 at 94, 113; Dep. Tr. at 17-35.   


The OIG agents had a list of names of Dr. Krizek's patients that they claimed did not exist. Trial Tr. (3/24/94) at 112. Mrs. Krizek, terrified and "shaking," was able to produce a file for each patient. Dep. Tr. (3/16/94) at 17-35.  After making more outrageous accusations that Mrs. Krizek denied, the agents, laughing among themselves and having a "great time," left.  Trial Tr. 3/28/94 at 113; Dep. Tr. at 17-35. For Mrs. Krizek, it was "the most unpleasant experience in [her] quarter of a century [in America]."  Dep. Tr. at 20. 


In this way, the twelve-year ordeal of petitioners began.  The OIG agents spent several days rummaging through psychiatric patient files at Washington Hospital Center, without a subpoena, in an effort to find evidence of fraud. Trial Tr. (3/24/94) at 97; (3/28/94) at 109-110. They next contacted numerous doctors and nurses who worked with Dr. Krizek, and several of Dr. Krizek's patients, and questioned them regarding Dr. Krizek's "fraudulent" billing and "medically unnecessary" services. Trial Tr. (3/24/94) at 132, 135-136.  


Despite these coercive practices, the OIG agents were not able to find a single doctor, nurse or patient to testify for the Government that Dr. Krizek had done anything wrong. Trial Tr. (3/28/94) at 49-50.  Several doctors and a head nurse, however, testified on Dr. Krizek's behalf at trial. Trial Tr. (3/29/94) at 122-174 and (3/30/94) at 3-92. One of Dr. Krizek's patients, a man with a severe disability who had been treated by the doctor for twenty years, was so outraged by the Government's tactics and accusations that he volunteered to be a defense witness. Trial Tr. (4/7/94) at 73-81.


In December, 1992, the petitioners received a Demand Letter from the United States Attorney's Office for the District of Columbia, inviting them to settle in a six-figure range for "fraudulent billing" or face a lawsuit. See Testimony Before the Subcommittee on Commercial and Administrative Law, House Committee on the Judiciary, "Administrative Crimes and Quasi Crimes," May 7, 1998 ("House Testimony"), App. 89a-98a. When they refused, this lawsuit was filed in January, 1993, and publicized by the local Washington media. Trial Tr. (4/7/94) at 80-81; Department of Justice Press Release, 1/11/93.


E.
The Government's "Evidence"


The District Court never required the Government to prove the falsity of any specific claims for payment submitted by Dr. Krizek. United States v. Krizek, App. 31a-32a, 39a.  Instead, it developed a series of proxies for proof.  First, the District Court permitted a "defective" billing system to stand in for fraud liability. United States v. Krizek, App. 31a . Then, on the basis of the trial testimony of one defense witness concerning his own personal work habits, the District Court concluded that nine hours was the appropriate average length of a doctor's workday, and that any claims submitted by Dr. Krizek for services rendered beyond a nine-hour workday should be "presumed improper." United States v. Krizek, App. 48a.  Pursuant to its presumption of a nine-hour workday, the District Court retained a Special Master, with costs to be split between the parties, to ascertain how many false and improper claims the petitioners had submitted, and how much they had been paid for these claims. App. 47a-48a.  The Special Master then spent time counting treatment minutes in Government-supplied and Government-summarized printouts, conducting research on what constitutes a "claim," and making findings of fact concerning the hours that Dr. Krizek allegedly claimed to have worked above the nine-hour daily maximum. Id.; United States v. Krizek,  App. 44a-45a.  


In order to fulfill his task, the Special Master adopted Government interpretations of the legal significance and minimum time requirements of several specific CPT codes, and determined that a CPT code constitutes a claim for payment. App. 37a. Eventually, using the court's definitions and his own legal conclusions about the meaning and role of the CPT codes, the Special Master found that Dr. Krizek had submitted 1,149 claims for over nine hours of work on 264 days in six years, and thus owed the Government $5,745,000 in trebled damages and penalties under the FCA. App. 32a. 
 

F.
The District Court's Initial Response


After receiving the Special Master's results, the District Court changed its mind, and determined that most of Dr. Krizek's claims were not false after all, merely improper. United States v. Krizek, App. 48a. The District Court ordered petitioners to refund the Government the total sum of $47,105.39 that Dr. Krizek had been paid for the "improper" 1,149 claims allegedly made in excess of a nine-hour workday over six years. Id. Then, the court determined that on three days, 11 claims had been submitted exceeding a twenty-four hour day (using the Government's time calculations), and that these 11 claims were, in fact, false under the FCA. App.48a. The court appeared to mix apples and oranges by declaring that the "[FCA] requires that [petitioners] be held liable for triple the amount unjustly paid to them and fined between $5,000 and $10,000 for each claim covered by the FCA." Id. Without further explanation, however, the court fined the petitioners  $110,000 for 11 alleged violations of the FCA, with no damages. App. 49a.  The petitioners were held liable for a total of $157, 105.39 in 1995. Id.  As part of the judgment, the District Court also enjoined the petitioners from billing to Medicare and Medicaid "until such time as thet can show the Court that they can abide by the relevant rules." United States v. Krizek,  App. 67a.


G.
The Appeals and Remands


Appeals followed on both sides.  On remand in 1998, the District Court lowered petitioners' total liability to $77,105.39. United States v. Krizek, App. 27a. On yet another remand, the District Court, with a new trial judge assigned to the case, increased the petitioners' liability to $237,105.39.
 See Order of Judgment, August 29, 2000, App. 71a.  


In October, 2000, the petitioners appealed the District Court's most recent judgment against them of $237,105.39.  The petitioners raised several issues on appeal.  First, the petitioners challenged the jurisdiction of the District Court over the Government's lawsuit under the FCA, because the Government failed to prove actual damages caused by any alleged FCA violation of the petitioners.  Secondly, the petitioners averred that if actual financial loss is not an essential element of a civil FCA case, then the statute is criminal in nature and the petitioners were denied their due process rights.  Thirdly, the petitioners challenged the District Court's penalty under the FCA as an excessive fine under the Eighth Amendment, and lastly, the petitioners challenged the District Court's jurisdiction to hear the Government's unjust enrichment claim.


At the Government's urging, the Court of Appeals summarily affirmed the District Court's judgment judgment without giving the petitioners an opportunity to brief the court on the important jurisdictional issues involved. United States v. Krizek,  App. 2a.  The Court of Appeals disposed of the petitioners' excessive fines, due process and unjust enrichment challenges on waiver grounds. Id. With respect to the petitioners' challenge to the District Court's jurisdiction over the Government's FCA claim, the Court of Appeals simply stated: "[The Government] has standing to bring this case," citing Vermont Agency of Natural Resources v. United States ex rel. Stevens, [529 U.S. 765, 771], 120 S. Ct 1858, 1862 (2000). Id. The Court of Appeals then denied, without comment, the petitioners' request for a rehearing of its summary affirmance, thereby prompting this petition. United States v. Krizek, App. 69a-70a.


The Government has "won" in this case through legal criteria created ex post facto and applied retroactively.  The attempts of the petitioners to discover why they became the specific targets of an OIG fraud investigation, pursuant to the Freedom of Information Act, have been unsuccessful.  Dr. Krizek has been judicially punished for some sort of alleged billing transgression, even in the absence of proven damages. Yet, the petitioners have never had a fundamental question answered to their satisfaction: what exact legal standard have they breached?

SUMMARY OF ARGUMENT
1.
The District Court's imposition of a civil penalty,  without any proof of actual damages caused by the petitioners' alleged violation of the FCA, does not square with this court's decision in Vermont Agency of Natural Resources v. Stevens, 529 U.S. 765 (2000). Moreover, the lower federal courts are divided over the kind of evidence necessary to prove damages sufficient for the Government to sustain a civil action under the FCA.  Because of the absence of economic injury to the Government, the District Court simply did not possess the jurisdiction to impose civil penalties against Dr. and Mrs. Krizek under the FCA.

2.
The District Court's award of $47,105.39 to the Government, under the separate theory of unjust enrichment, squarely conflicts with another recent decision of this court in Buckman Company v. Plaintiffs' Legal Committee, 121 S. Ct. 1012 (2001).  Just as the statute discussed in that case, the False Claims Act and the Social Security Act, together with related Medicare and Medicaid legislation, are comprehensive remedial schemes created by Congress which preclude common law remedies. The District Court did not have the jurisdiction to reach outside of those remedial schemes to make a separate award of damages to the Government. 

ARGUMENTS FOR GRANTING THE WRIT

I.
THE COURTS OF APPEALS ARE DIVIDED ON THE ISSUE OF WHETHER THE GOVERNMENT MUST PROVE INJURY TO THE PUBLIC FISC IN ORDER TO HAVE STANDING TO SUE UNDER THE FALSE CLAIMS ACT


This court stated in Vermont Agency of Natural Resources v. United States ex rel. Stevens that standing to sue under the False Claims Act ("FCA")  was predicated in that case on two types of possible injury to the Government resulting from a false claim: "both the injury to its sovereignty arising from violation of its laws (which suffices to support a criminal lawsuit by the Government) and the proprietary injury resulting from the alleged fraud." 529 U.S. 765, 771 (2000).  The implication of this decision is that standing to sue under the FCA exists if the Government suffers both sovereign and economic injury, or if it suffers economic injury alone. However, sovereign injury alone does not confer standing under the FCA, because it is a civil, and not criminal, statute. 


The FCA characterizes "damages" as an "essential element of the cause of action" under the statute.  See 31 U.S.C. Sec. 3731 (c), App. 82a.  Federal courts differ, however, on whether proof of  damages to the Federal fisc is required, or whether proof of other types of damages alone suffices to establish standing to sue under the statute. Compare, e.g. Varljen v. Cleveland Gear Co., 250 F.3d 426, 429 (6th Cir. 2001)(recovery under the FCA is not dependent upon the government's sustaining monetary damages); Harrison v. Westinghouse Savannah River Co., 176 F.3d 776, 785, note 7 (4th Cir. 1999)(there is no requirement under the FCA that the government have suffered damages as a result of the fraud); Bly-Magee v. California, 236 F.3d 1014, 1017 (9th Cir. 2001)(a Qui Tam plaintiff need not prove that federal government will suffer monetary harm to state a claim under the FCA) with Hutchins v. Wilentz, 253 F.3d 176, 184(3rd Cir. 2001)(the FCA only prohibits fraudulent claims that cause economic loss, or potential economic loss, to the government); Manning v. Utilities Mutual Life Insurance Co., 254 F.3d 387, 394(2d Cir. 2001)(the FCA allows individual citizens, as well as the government, to sue in order to right an economic wrong done to the government).  

The Solicitor General has argued that no proof of economic damages is required under the FCA, but nevertheless concedes that the FCA requires that the Government have suffered an injury. See
Brief for the United States as Amicus Curiae Supporting Respondent at 23-29, Hughes Aircraft Co. v. United States ex rel. Schumer, 117 S. Ct. 1871 (1997)(No. 95-1340). In its amicus brief in the Hughes Aircraft case before this court, the Government articulated a concept of injury that has been quietly present in many FCA judicial decisions. Under this view, "statutory and regulatory provisions regarding the government's acquisition of goods and services frequently establish criteria that are designed to serve ancillary social policies, rather than simply to ensure the quality of the goods and services obtained." Hughes Government Amicus Brief at 25-26. (emphasis supplied.)


Courts do engage in this type of policy analysis under the False Claims Act.  For example, in Rex Trailer Co. v. United States, 350 U.S. 148, 152-153 & n. 5 (1956), explaining the earlier decision United States ex rel. Marcus v. Hess,  317 U.S. 537 (1943), the court found no harm to the Federal fisc, but rather injury to the policy of "affording veterans an opportunity to purchase [surplus] goods not available elsewhere at a fair price and on good credit terms" where the defendant misrepresented himself as a veteran. A later case, reflecting changing times and changing policies, again found no economic loss, but injury to the Government's program of assisting minority-owned businesses to be competitive in the marketplace, where the defendant misrepresented himself as a minority. See Ab-Tech Construction, Inc. v. United States 31 Fed. Cl. 429, 432 (1994), aff'd 57 F.3d 1084 (Fed. Cir. 1995).


The type of "policy injury" advanced by the Government, without more, comes squarely into conflict with this court's standing jurisprudence, which requires a plaintiff to prove "concrete" and "actual or imminent, not conjectural or hypothetical" injury. Whitmore v. Arkansas, 495 U.S. 149, 155 (1990).  In order to resolve this conflict, some courts have imposed a materiality requirement on alleged false claims. See. e.g. Harrison v. Westinghouse Savannah River Co., 176 F.3rd 776 at 778 (the FCA contains a "heightened materiality requirement: the Government must have conditioned payment of the claim…upon compliance with the provision of the statute, regulation or contract at issue"). As discussed below in Section II(B), the Solicitor General appears to agree that the civil FCA requires that false claims be material, "bearing on the claimant's entitlement to payment." Hughes  Government Amicus Brief at 25.


The Stevens holding, however, requires a more fundamental shift from federal courts.  Before Stevens,  courts assumed that it was correct to impose civil penalties as a type of 'liquidated damages" representing a rough form of compensation, on the assumption that the statute was primarily remedial, although potentially punitive. See, e.g. United States v. Halper, 490 U.S. 435, 442, 446, (1989). Now that the Stevens decision has clarified that the FCA is punitive, the Government must be required to prove specific damages under the statute to save it from being "quasi-criminal" under this court's decision in Hudson v. United States, 118 S. Ct. 488, 493 (1997).


The "current version of the FCA imposes damages that are essentially punitive in nature," Stevens, 529 U.S. 765, 784, because the FCA is a changeling -- a statute that started out life as a criminal statute (formerly known as the "Informer's Act"), and then became a civil statute. 529 U.S. 765 at 782.  The original criminal False Claims Act, which imposes criminal penalties that include imprisonment, still exists and is codified at 18 U.S.C. 287. Id. at n. 11.  Because the Government is free to sue under the criminal statute for injury to sovereignty alone, the bifurcation of false claims into civil and criminal makes no sense unless the Government bears a different standard of proof under the civil FCA. 


Only a clear statement by this court that the Government must prove economic damages in order to have standing to sue under the FCA will resolve the analytical difficulties that lower courts are having with the current version of the civil FCA.

II.
ALLEGED MISUSE OF CURRENT PROCEDURAL TERMINOLOGY CODES IS NOT THE TYPE OF INJURY TO THE SOVEREIGNTY OF THE UNITED STATES CONTEMPLATED BY THIS COURT IN STEVENS


A.
CPT Codes Do Not Constitute a Legal Standard That the Government Has Jurisdiction to Enforce

In the Stevens decision, this court stated that, in order to have a valid claim for damages under the FCA, the Government must seek "compensation for, or [to] prevent[], the violation of a legally protected right." Stevens, 529 U.S. 765 at 772-773.  The Government does not possess a legally protected right to interpret the CPT codes, or to prosecute an alleged misuse of the CPT codes, which it licenses on a commercial basis from the American Medical Association ("AMA").


A CPT code is a five-digit number identifying a medical service or procedure which is "consistent with contemporary medical practice," and is "performed by many physicians in clinical practice." CPT Handbook, (Fourth ed. 1992), pp. iii,x.  CPT codes "simplify the reporting of services" for such purposes as third-party insurance reimbursement. Id.  The CPT Codes were first developed by the AMA in 1966 and and are copyrighted by the AMA.  The AMA's CPT Editorial Panel regularly updates CPT codes to reflect changes in medical practice. Id. at xii.  Doctors are instructed to choose a code that "most accurately identifies the service performed." CPT Handbook at xi.


In 1983, HCFA contracted with the AMA to use CPT codes for the reporting of medical services and procedures performed by doctors for Medicare and Medicaid patients. http://aapsonline.org/aaps/medicare/hcfaama.txt (site viewed September 25, 2001). This contract, as amended, specifies that AMA licenses the CPT codes to HCFA. http://www.hcfa.gov/medlearn/amamend.htl (site viewed September 25, 2001). Both parties disclaim liability stemming from the use of these codes. Id.


The current chairman of the AMA's CPT Editorial Panel, Dr. Tracy Gordy, testified on behalf of Dr. Krizek at trial. Trial Tr. (3/24/94) at 5-96. Dr. Gordy testified that the CPT codes are "guidelines" and not a  legal mandate, stating "[i]t's only mandated, if you'll pardon my facetiousness, if you want to get paid under certain insurance carriers." Id. at 14.


Until recently, few federal courts have had reason to look at the CPT codes.  In a case asserting that the CPT codes had passed into the public domain, a trial  court concluded that "the CPT does not sound like, look like, nor act like a law." Practice Management Information Corp. v. American Medical Association, 877 F. Supp. 1386, 1388-1389 (C.D. Cal. 1994), aff'd 121 F.3d 516 (9th Cir. 1997), modified 133 F.3d 1140 (9th Cir. 1998), cert. denied  119 S. Ct. 40 (1998).


In the context of the Medicare and Medicaid programs, regulations binding on doctors must be promulgated by the Secretary of Health and Human Services ("HHS") in a formal manner, after announcement in the Federal Register and consideration of comments by interested parties. Abbot Laboratories v. Gardner, 387 U.S. 136, 150 (1967). The Secretary of HHS has taken the explicit position that "the adoption of the CPT codes [by HCFA] in 1983 was not a rule within the meaning of the Administrative Procedure Act." American Society of Dermatologists v. Shalala, 962 F. Supp. 141, 143-149 (D.D.C. 1996), aff'd 116 F.3d 941 (D.C. Cir. 1997). As privately copyrighted descriptors of services which function primarily as a billing convenience, CPT codes have not passed into the public domain and do not constitute binding legal requirements for the content of a doctor's patient treatment session.


In fact, CPT codes are not even mentioned in HCFA's requirements regarding claim submission to the Medicare and Medicaid programs. 42 C.F.R. 424.32, App. 87a-88a.  Therefore, alleged CPT misuse by a doctor cannot constitute the type of sovereign injury to support standing under the FCA that this court contemplated in the Stevens decision.


B.
CPT Code Selection is Not Material to HCFA's Decision to Pay for a Doctor's Services Under Medicare and Medicaid Contracts


Fraud statutes generally require that an alleged falsity be material. Neder v. United States, 527 U.S. 1, 4, 22-23 (1999).  The FCA, also a fraud statute, is no different. United States ex rel. Berge v. Bd. of Trustees of Univ. of Alabama, 104 F.3d 1453, 1460 (4th Cir. 1997), cert. denied 522 U.S. 916 (1997).  To be material, a statement must have a "natural tendency to influence agency action or [be] capable of influencing agency action." Berge, 104 F.3d 1453 at 1460.


This materiality requirement in relation to FCA prosecutions has been espoused by the Solicitor General, who has stated that "a claim is 'false or fraudulent' … whenever it misstates facts bearing on the claimant's entitlement to payment." See Hughes  Government Amicus Brief at 25-26.  Because the length of a treatment session is not material to HCFA's decision to pay a doctor for treating a Medicare or Medicaid patient,

the District Court incorrectly based Dr. Krizek's liability on his CPT code selection.



1.
Time is Not a Decisive Factor in Reimbursement for Medical Services Under Medicare and Medicaid.

The heart of the District Court's judgment against Dr. and Mrs. Krizek is the court's unquestioning acceptance of the Government's premise that psychiatric CPT codes used by the petitioners contain minimum treatment time requirements. United States v. Krizek, App. 66a.  Yet such requirements are not articulated in the codes themselves, and the Secretary of HHS has expressly disavowed such an official interpretation, based on broader program goals:

[T]ime should be viewed as a supplement, secondary to content descriptors.  We believe that basing coding on time alone would be inequitable to efficient physicians…if actual times were used…this system could reward some physicians who simply took longer than necessary to perform a service, either because they were inefficient or they had slack time in their practices or both. 55 Fed. Reg. 36178, 36196-36198 (1990).


The reimbursement rates for the psychiatric CPT codes used by Dr. Krizek, and reimbursement rates for the "hospital visit" codes that the Government claimed  that Dr. Krizek should have billed under instead, are almost identical. Trial Tr. (3/28/94) at 74-80.  Which code Dr. Krizek billed under, as long as it reasonably accurately described the service that he performed, was not material to whether the Government would pay him. Trial Tr. (3/21/94) at p.51. Dr. Krizek did not contract with the Government to be an hourly wage worker; rather, he was entitled to payment for each patient treatment service.  More importantly, the Government presented the District Court with a false choice.  Pennsylvania Blue Cross/Blue Shield, the Government's agent which processed Dr. Krizek's reimbursement claims, required psychiatrists to bill under psychiatric codes, rather than hospital visit codes, for psychiatric hospital visits, and did not pay for both services on the same day for the same patient, forcing a doctor to "bundle" all of his or her services under one code. Trial Tr. (3/21/01) at 123-124; United States v. Krizek,  App. 61a, 68a.


C.
CPT Code Selection Does Not Further the Government's Policies and Goals Under Medicare and Medicaid


This court has described the Medicare program as having "a purpose and design above and beyond point-of-sale patient care," because "Medicare is designed to the end that the Government receives not only reciprocal value from isolated transactions but also long-term advantages from the existence of a sound and effective health care system for the elderly and disabled." Fischer v. United States, 529 U.S. 667, 680-681 (2000).  The Solicitor General has similarly emphasized that "recognition of the [principle of 'injury to the federal program'] … is of central importance in enforcing compliance with conditions imposed by the government upon the receipt of public funds" in prosecutions under the FCA. Hughes Government Amicus Brief at 28.


Petitioners contend that putting Dr. Krizek out of business, and ultimately preventing him from treating patients, by accusing him of fraud under the FCA for billing under one CPT code rather than another, for medical care that he actually provided, not only does not serve the goals of the Medicare and Medicaid programs, but in this case, has actually blatantly undermined these goals.

III.
THE STATUTORY SCHEMES OF THE SOCIAL SECURITY ACT AND RELATED MEDICARE AND MEDICAID LEGISLATION, AS WELL AS OF THE FALSE CLAIMS ACT, PRECLUDE THE GOVERNMENT FROM SEEKING A REMEDY OF RESTITUTION IN UNJUST ENRICHMENT


A.
The Social Security Act and Related Medicare and Medicaid Legislation Provide for Administrative Mechanisms to Recoup Alleged Overpayments to Doctors


This court has long stood for the proposition that "where a statute creates a right and provides a special remedy, that remedy is exclusive." U.S. v. Babcock, 250 U.S. 328, 331 (1919).  The Social Security Act and related legislation ("SSA") govern the "uniquely Federal interests" in the relationship between the Federal Government and a doctor with whom it contracts to treat Medicare and Medicaid patients. Boyle v. United Technologies Corp., 487 U.S. 500, 504 (1988). By means of these Medicare and Medicaid statutes and regulations, Congress has "occupied the field through the establishment of a comprehensive regulatory program supervised by an expert administrative agency," the Health Care Financing Administration ("HCFA").
 See Milwaukee v. Illinois, 451 U.S. 304, 317 (1980).


When HCFA determines that a doctor contracting with it has been overpaid for his or her services, it has ample administrative mechanisms for  recouping such funds. See, e.g.  42 C.F.R. Ch IV, Subpart C, 405.301  et seq., App. 85a-86a.  Pursuant to its own regulations, HCFA must first attempt to recoup this amount from the contracting doctor; if this attempt is unsuccessful, HCFA must attempt to recoup this amount from the program beneficiary who has benefitted from the doctor's service. 42 C.F.R. 405.350-351, App 85a-86a.


For reasons that are unclear, HCFA chose not to notify Dr. Krizek and attempt to recoup any allegedly overpaid sums from the petitioners, and instead referred this case to the Attorney General for prosecution.
The District Court's unjust enrichment award has the anomalous effect of judicially mandating a recoupment for the Government that HCFA itself did not choose to pursue under its own comprehensive regulatory scheme.


B.
The False Claims Act is a Comprehensive Remedial Statute Which Permits the Government to Prosecute a Doctor For Filing 



Allegedly Fraudulent Claims to Medicare and Medicaid 


When HCFA determines that it has lost money due to fraud, it may refer the matter for prosecution under the Civil Monetary Penalties Act, a criminal law with a "knowing" scienter requirement, which is part of the comprehensive SSA statutory remedial scheme. 42 U.S.C. 1320a-7a.  Given the ample statutory tools at HCFA's disposal for recouping funds and pursuing fraud, it may appear unnecessary for the Government to seek remedies outside of the SSA statutory scheme.  However, when HCFA  refers a matter of alleged Medicare and Medicaid fraud to the Department of Justice, the Attorney General may, in fact, choose to reach outside the SSA statutory scheme and bring a lawsuit  against the doctor under the FCA, as he has done in this case. See Peterson v. Weinberger, 508 F.2d 45, 52 (5th Cir. 1975), cert. denied 423 U.S. 830 (1975); accord United States v. Mackby, 261 F.3rd 821, 826 (9th Cir. 2001); S. Rep. No. 99-345 at 9, reprinted in 1986 U.S.C.C.A.N. 5266, 5274 (a false claim for Medicare reimbursement is actionable under the FCA). 


The FCA is another comprehensive statute that is a "form of long-arm statute," S. Rep. 99-345, reprinted in 1986 U.S.C.C.A.N. 5266, 5297, which is "all-embracing in scope [and] national in purpose." Stevens, 529 U.S. 765 at 791 (Stevens, J. dissenting). Because of the comprehensive nature of the civil FCA statute, the Government is similarly foreclosed from receiving a remedy under the common law of unjust enrichment based on conduct underlying the Government's FCA claim.


C.
A Remedy in Unjust Enrichment is Incompatible with the Federal Interests Reflected in the Social Security Act and the False Claims Act, and Conflicts with This Court's Decision in Buckman Company v. Plaintiffs' Legal Committee


Recently, in Buckman Company v. Plaintiffs' Legal Committee, this court examined a statute similar in scope to the SSA. 121 S. Ct. 1012 (2001). Buckman involved allegations of fraud regarding medical equipment, brought outside the scheme of the relevant remedial statute.  This court held that such fraud claims were precluded by federal law, primarily because the "federal statutory scheme amply empowers the [agency] to punish and deter fraud [committed] against the agency," but also because it is the relevant federal agency that must "achieve a somewhat delicate balance of statutory objectives." Buckman, 121 S. Ct. 1012 at 1017. 


In  Buckman, the relevant agency's "mission" was "to regulate…without directly interfering in the practice of medicine." Id.  Similarly, the SSA directly prohibits Federal "supervision or control over the practice of medicine." 42 U.S.C. 1395, App. 84a.


This court explicitly recognized in Buckman that certain medical "decisions [are] statutorily committed to the discretion of health care professionals" and that the relevant agency is in the best position to "police fraud consistently with the Agency's judgment and objectives" without "intruding" on medical decision-making.  121 S. Ct. 1012 at 1018; 42 U.S.C. 1395, App. 84a. Petitioners posit that their case presents precisely the worst-case scenario feared by this court in the Buckman case.  In making an award of restitution in unjust enrichment, the District Court substituted its own judgment for that of HCFA regarding what a "proper" medical treatment is, and allowed its own notions of the equities involved to override Dr. Krizek's medical judgment. United States v. Krizek, App. 63a.


The District Court's award of restitution in unjust enrichment, outside of the comprehensive statutory schemes of either the SSA or of the alternate scheme of the FCA, threatens a doctor's professional freedom to make medical decisions. Moreover, the award subverts a more fundamental legal right. It is a basic principle that "when the United States enters into contract relations, its rights and duties…are governed generally by the law applicable to contracts between private individuals."  United States v. Winstar Corp., 518 U.S. 839, 895 (1996). Instead of holding the Government to the terms of its contract with Dr. Krizek,  the District Court, by interposing its own view of acceptable medical services, in effect has permitted the Government to deprive Dr. Krizek of the benefit of his bargain, even though the Government has received precisely the medical services to Medicare and Medicaid beneficiaries that it contracted for.


In creating its own post facto standard of a nine-hour medical workday, the District Court has in essence declared that Dr. Krizek breached the terms of an "hourly wage" contract that he never agreed to. The District Court bifurcated liability in this case, creating one standard for unjust enrichment liability, and another standard for FCA liability. United States v. Krizek, App. 48a. Nevertheless, both forms of liability stem from the same medical treatments provided under a federal contract.  Since, as the District Court found, Dr. Krizek provided medically necessary patient treatment as claimed and caused no damages under the FCA, then he logically did not unjustly enrich himself, either.


Whether Dr. Krizek has breached the FCA, and whether he has been "unjustly enriched," both "depend…on the duties imposed on [Dr. Krizek] by the [contract], measured against [his] compliance thereunder." United States v. Bankers Insurance Co., 245 F.3rd 315, 325 (4th Cir. 2001).  The terms of this contract were subject to construction under the SSA, and not under the District Court's extraneous standards.
This court has recently stated that "conflict is imminent when two separate remedies are brought to bear on the same activity." Crosby v. National Foreign Trade Council, 120 S. Ct. 2288, 2298 (2000).  The District Court's unjust enrichment award has created just such a conflict.
The contract between Dr. Krizek and HCFA is governed by the comprehensive remedial scheme of the SSA.  Congress has stated that it is also subject to challenge under the comprehensive remedial scheme of the FCA, S. Rep. No. 99-345, at 9, reprinted in 1986 U.S.C.C.A.N. 5266, 5274, which imposes a burden on the Government to prove actual damages. The District Court's award of restitution in unjust enrichment conflicts with and distorts these remedial schemes, and must therefore be precluded by them. 

CONCLUSION


For the foregoing reasons, the petition for a writ of certiorari should be granted.
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� Arriving at these figures was no easy task -- in fact, the Special Master was forced to concoct a unique and untested alchemical CPT code counting, ordering and prioritizing "methodology" in order to mold raw data to meet the court's requirements. Id. App. 15a, 20a. The Special Master then charged the parties $22,000 for his special work. Id.





� 	Initially, after this lawsuit was filed, Dr. and Mrs. Krizek were optimistic that the truth and common sense would prevail.  By the time of their trial in the District Court in March, 1994, however, the petitioners grew increasingly disheartened and bewildered.  Before and during the three-week trial, Dr. Krizek was unable to return to Prague to spend time with his hospitalized 87-year-old-mother, the widow of a Resistance fighter, before she died. See House Testimony , App. 96a-97a..   During the trial, Dr. Krizek could no longer concentrate on his medical practice and withdrew from treating patients:


I am anxious, depressed, and have the feeling I am fighting for my life now, and for the life of my relatives, and family and reputation. Trial Tr. (4/5/94) at 42-43. 


Dr. Krizek has not practiced since, and has subsequently developed cancer.


� This court has long compared the Government's role as contractor and as sovereign. See, e.g. Horowitz v. United States, 267 U.S. 458, 461 (1925). 


� HCFA, a division of the U.S. Department of Health and Human Services, was established by Congress in 1977. See  42 Fed Reg. 13262 (1977). HCFA has recently been renamed the "Centers for Medicare and Medicaid Services," but will continue to be referred to as HCFA for the purpose of this petition, which concerns medical care rendered in 1986-1992.


� Under basic contract law principles, an injured party may receive restitution only upon "total breach" by the other party which substantially impairs the value of the contract to the injured party. Restatement  (Second) of Contracts 243 (1979) See also discussion in Mobil Oil v. United States, 530 U.S. 604 (2000)(Stevens, J. dissenting)(a party is entitled to restitution only if the other party substantially breached a contract.)
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