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7 SUPERIOR COURT OF THE STATE OF CALIFORNIA

8 FOR THE COUNTY OF ORANGE

9
10
1 MICHAEL FITZGIBBONS, M.D., CASE NO. 30-2008-00108081
12 Plaintiff,
13V ORDER STRIKING
14 INTEGRATED HEALTHCARE HOLDINGS, CHALLENGE FOR CAUSE
15 INC., and DOES 1 through 100, inclusive, AND VERIFIED ANSWER OF
16 Defendants. JUDGE GREGORY H. LEWIS
17
18
19 On June 16, 2008, Plaintiff Michael Fitzgibbons, M.D. filed this action for malicious
20 prosecution, interference with prospective economic advantage, defamation, and
21 intentional infliction of emotional distress against Defendant Integrated Healthcare
22 Holdings, Inc. It was assigned to this Court on that date. This matter has been pending
23 for nearly four years in this courtroom. The Court granted the motion to bifurcate the
24 hearing on the probable cause issue for the first cause of action, and the trial took place
25
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on May 2, 3,4, and 8, 2012. The Court issued a proposed statement of decision on
Phase | on May 9, 2012, On that date, and after the Court had issued its ruling on
several motions in limine, Plaintiffs counsel made a motion entitled, “PLAINTIFF'S
MOTION FOR RECUSAL OF THE HON. GREGORY H. LEWIS."

The basis for the challenge is that (1) in 2007, during pending litigation, the Court
appointed a former judge to be a director on the board of Defendant Integrated
Healthcare Holdings, Inc. in order fo break a deadlock on the board; (2) the Court has a
professional relationship with the director, Judge Robert Jameson {Retired) because
Judge Jameson had previously served as a judge and Presiding Judge of the Orange
County Superior Court; and (3) this Court has made adverse rulings against Plaintiff.

The challenge is based upon Plaintiff’s opinion and demonstrates on its face no
legal grounds for disqualification. The challenge does not show facts that would support
any inference that a person aware of the facts would reasonably entertain a doubt that the
judge would be able to be impartial. (Code Civ. Proc., § 170.1 subd. (B)(A)iii).) In
addition, it is also untimely. (Code Civ. Proc., § 170.4 subd. (b).) It is therefore stricken
pursuant to Code of Civil Procedure section 170.4, subdivision (b).

Plaintiff contends that the Court is biased against him or his attorney and a person
aware of the facts might reasonably entertain a doubt that the j|udge would be able to be
impartial. “The law does not assume prejudice on the part of the trial judge.” (Gimble v.
Laramie (1960) 181 Cal.App.2d 77, 84.) A party seeking to show bias or prejudice must
prove the same with concrete facts and "clear averments.” (Gai v. City of Selma (1998) 68
Cal.App.4th 213, 220.) Code of Civil Procedure section 170.3, subdivision (c)(1)
requires that the Verified Statement of Disqualification set forth "the facts constituting the
grounds" for disqualification of the judge. Mere conclusions are insufficient. (Inre

Morelli (1970) 11 Cal.App.3d 819, 843.) The party claiming bias has the burden of proof.
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(Betz v. Pankow (1993) 16 Cal.App.4™ 919, 926-927.) Here, the claim of bias and
prejudice is based on unsupported opinion. A party's belief as to a judge's bias and
prejudice is irrelevant and not controlling in a motion to disqualify for cause, as the test
applied is an objective one. (United Farm Workers of America v. Superior Court (1985)
170 Cal.App.3d 97, 104.) The proper test is an objective one that requires consideration
of the facts from the standpoint of a ‘well-informed, thoughtful, and objective observer,”
and not that of a “hypersensitive, cynical and suspicious person.” (United States v. Jordan
(5th Cir. 1995) 49 F.3d 152, 156.")

The motion purports to be based on the testimony of Retired Judge Jameson in
Sweidan v. Orange County Physicians Investment Network, OCSC Case No. 2009
00122142, at Exhibit 1 to Charles Matthews Declaration (“RT"). In 2007, Judge
Jameson was a retired judge working at a private mediation service, Judicate West. RT
22:7-26. Judge Lewis was leaving a restaurant in July of 2007, where Judge Jameson
coincidentally happened to be eating.  RT 4:14-20. Judge Lewis stopped by the table
and asked if Judge Jameson wanted to serve on the board of a corporation. Judge
Jameson responded in the affirmative. fd. Judge Jameson was appointed by the court
as a neutral on the Board of Directors for Integrated Healthcare Holdings, Inc. because
there was a deadlock on the Board. RT 6:2-18, 22:2, 26:20-23.  Judge Jameson
learned he had been appointed by an article in the Orange County Register. Exhibit 2,
RT 4:23-5:7. He became a director on July 11, 2007. /d. Integrated Healthcare
Holdings, Inc. filed a Form 10K on March 31, 2011 indicating that Judge Jameson

received income of $152,500 for his service on the Board, the same as the other directors

I "We may profitably look to federal cases, interpreting [the federal statute, 28 U.S.C. §455(a)]
for guidance in distilling some basic principles." United Farm Workers of America v. Superior
Court, supra, at 103-104,
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on the board. (Exhibit 3 to Matthews Declaration in support of motion.) As stated in
Defendant's SEC 10-K filing, all parties to the litigation consented to the Court's
appointment of the Hon. Robert C. Jameson as a member of the Company's board. (/d.)
The motion also asserts that Judge Jameson holds a beneficial ownership of 250,000
shares of Integrated Healthcare Holdings, Inc. See RT 56: 19-23.

The fact that the Court appointed a retired judge to serve on the Board of Directors
of Defendant Integrated Healthcare Holdings, Inc. in 2007 during previous litigation to
break a deadlock on the board is not a basis for disqualification. Except for the
relationships the Legislature has listed in Code of Civil Procedure section 170.1 as
automatically disqualifying, other relationships alone are not disqualifying. The
relationship at issue here is not one of the relationships that the Legislature has
prescribed as automatically disqualifying. Where a person within the third degree of
relationship of the judge or the judge’s spouse is a party to the proceeding or an officer,
director, or trustee of a party, the judge is disqualified. (See Code Civ. Proc., § 170.1
subd. (a)(4).) A judge is disqualified for a two year period from hearing cases where “a
lawyer in the proceeding was associated in the private practice of law with the judge. (See
Code Civ. Proc., § 170.1 subd. (a){(6)(A)iii).)

The relationship between the Court and Judge Jameson is far more attenuated
than those identified in Code of Civil Procedure section 170.1. Judge Jameson retired
from the Orange County Superior Court over seven years ago. The Court appointed him
to be a neutral director for the deadlocked board of Integrated Healthcare Holdings Inc.
over four years ago. The fact that the Court had a professional relationship or that the
Court appointed him to be a director does not show any evidence of bias nor does it
create any inference that a person aware of the facts would reasonably entertain a doubt

that the judge would be able to be impartial. (Code Civ. Proc., § 170.1(6){A)(iii).) The
4
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motion fails to set forth any facts demonstrating why the Court's relationship with Judge
Jameson would require recusal.

Having a professional relationship with Judge Jameson does not constitute an
adequate basis for a challenge asserting bias or prejudice. “The fact that a judge and an
attorney serve together in a professional legal organization or the judge has only a
professional relationship with the attorney, does not normally require the judge to either
recuse or disclose when the attorney appears before the court.” Rothman, California
Judicial Conduct Handbook § 7.32 p. 327 (3" ed., 2007) (citing California Judges
Association, Judicial Ethics Update (2003) p.2.) Even if the judge knows a litigant and
speaks well of him is not sufficient to establish prejudiciat bias. In Rohr v. Johnson
(1944) 65 Cal App.2d 208, after the evidence was in, the trial judge declared that he knew
the defendant, thought him a “high minded, inteiligent, honorable citizen,” and did not
doubt his good faith. “[1]f this, standing alone, were held to be sufficient to establish
prejudicial bias many judges would be of small use in their home counties. The mere fact
that a judge entertains a general belief in the honesty of someone he knows is neither
unusual nor indicates that he has such a fixed opinion as to impair his ability to weigh any
evidence involving the acts of that person.” (/d. at 211.)

Plaintiff also asserts that the Court has made erroneous rulings, which he
contends is evidence of bias. “[A]n erroneous opinion on the law relating to proceedings
is not ‘any evidence of bias or prejudice.” (In re Buchman's Estate (1955) 132 Cal.App.2d
81, 104.) Rulings and findings do not constitute a valid basis for disqualification. As
stated by the California Supreme Court in People v. Guerra (2006) 37 Cal.4th 1067, 1112,
“a frial court's numerous rulings against a party--even when erroneous--do not establish a
charge of judicial bias, especially when they are subject to review.” "[Jljudicial rulings

alone almost never constitute valid basis for a bias or partiality motion.” {Liteky v. United
5 _
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States (1994) 510 U.S. 540, 541.) A parfy’s remedy for an erroneous ruling is not a
motion to disqualify, but rather review by appeal or writ. (See McEwen v. Cccidental Life
Ins. Co. (1918) 172 Cal. 8, 11.) “[A] wrong opinion on the law of a case does not
disqualify a judge, nor is it evidence of bias or prejudice.” (Ryan v. Welte (1948) 87
Cal.App.2d 888, 893.) If counsel believes there has been a ruling which is not supported
by the facts and law, his remedy is not a disqualification motion, but to bring a petition for
writ or appeal. The decisions and rulings made in the instant matter are not a sufficient
basis to support a claim of bias as a matter of law.

Finally, the challenge is untimely. A statement objecting to the judge pursuant to
Code of Civil Procedure section 170.3 “shall be presented at the earliest practicable
opportunity after discovery of the facts constituting the ground for disqualification.” (Code
Civ. Proc., § 170.3 subd. (c)(1).) “This strict promptness requirement is not to be taken
lightly, as a failure to comply constitutes forfeiture or an implied waiver of the
disqualification.” {Tri Counties Bank v. Superior Court (2008) 167 Cal.App.4th 1332,
1337.) This action was initially assigned to this Court for all purposes on June 16, 2008.
The Court has heard numerous motions and has commenced Phase | of the trial, and
ruled on numerous motions in limine in this matter. It has been a matter of public record
since July 11, 2007 that the Court appointed Judge Jameson as an independent director.
See Exhibits 2 and 3 to Charles T. Matthews Declaration in support of motion. That
Judge Jameson and this Court served on the same bench at the same time until Judge
Jameson's retirement seven years ago is a matter of public record. This motion has not
been timely presented and is ordered stricken on that basis as well. (Code Civ. Proc., §
170.4 subd. (b}).)

As stated in United Farm Workers of America, “The duty of a judge to sit where not

disqualified is equally as strong as the duty not to sit when disqualified.” (United Farm
6
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Workers of America, supra,170 Cal.App.3d at 100; see also Code of Civ. Proc. § 170.)
In the United Farm Workers case, the court found that the judge was not disqualified in a
bench trial of an action by a grower against a union for damages when the judge
disclosed that he had just remembered that his wife had volunteered for and worked for
two to three days as a replacement worker in a carrot shed owned by the grower. (United
Farm Workers of America, supra, 170 Cal.App.3d at 101.) “Ajudge has a duty to decide
any proceeding in which he or she is not disqualified.” (Code of Civil Procedure section
170: see also Briggs v. Superior Court (2001) 87 Cal.App.4" 312, 319.)
Conclusion

Since the statement of disqualification on its face discloses no legal grounds for
disqualification, and is untimely, it is ordered stricken pursuant fo Code of Civil Procedure
section 170.4 subdivision (b). Counsel and Plaintiff are reminded that this determination
is not an appealable order and may be reviewed only by a writ of mandate from the Court
of Appeal sought within 10 days of notice to the parties of the decision. (Code Civ. Proc,,
§ 170.3 subd. (d).) In the event that a timely writ is sought and an appellate court
determines that an answer should have been timely filed, such an answer is filed
herewith. (See PBA, LLCv. KPOD, LTD 03) 112 Cal App.4th 965, 972; accord, Fine
v. Superior Court (2002) 97 Cal.App.4th §51, §59 fn. 3.)

GOOD CAUSE APPEARING THEREFQRE, It is so ordered.

7
Judge Gregory H. Lewis

Date: May 14, 2012
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' be a director for Defendant Integrated Healthcare Holdings, Inc. during pending litigation

VERIFIED ANSWER OF JUDGE GREGORY H. LEWIS

|, Gregory H. Lewis, declare as follows:

1. | am a Judge of the Superior Court of California, County of Orange, and
have been assigned to preside over the instant matter. [f called upon as a witness, |
could and would competently testify to the matters as stated herein

2. The judicially noticeable court file in this matter reflects that on June 16,
2008, Plaintiff Michael Fitzgibbons, M.D. filed this action for malicious prosecution,
interference with prospective economic advantage, defamation, and intentional infliction
of emotional distress against Defendant Integrated Healthcare Holdings, Inc. [twas
assigned to me for all purposes on that date. A bifurcated trial on the probable cause
issue for the first cause of action took place on May 2, 3, 4, and 8, 2012. lissued a
proposed statement of decision on May 9, 2012, and ruled on numerous motions in
fimine.

3. After | had made my rulings, on May 9, 2012, Plaintiff's counsel made a
motion entitled, “PLAINTIFF'S MOTION FOR RECUSAL OF THE HON. GREGORY H.
LEWIS.”

4, The basis for the challenge is that (1) in 2007 | appointed Judge Jameson to

when there had been a deadlock on the Board of directors; (2) | have a professional
relationship with Judge Jameson, because we previously served on the Orange County
Superior Court together; and (3) | have made adverse rulings against Plaintiff.

5. | deny that my knowledge of Judge Robert Jameson has or will in any way
affect me in this litigation. In July of 2007, during pending litigation and while there was a
deadlock on the Board of Directors that prevented the board from acting, | appointed Judge

Jameson to the Board of Directors of Integrated Healthcare Holdings, Inc. | wanted to give
8
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the Board a choice of two directors, and gave them the choice of either Judge Robert
Jameson or Judge Robert Thomas. While the matter was pending, | had run into Judge
Jameson at a restaurant and asked him whether he would be interested in serving.

6. My relationship with Judge Jameson is purely professional. I have no
financial, business, or personal relationship that would warrant my recusal in this action. We
had served on the bench of the Orange County Superior Court together until his retirement
in 2005. He had served as the Presiding Judge of the Court for a two year ferm.

7. | specifically deny that | am biased or prejudiced for or against any party in
this action. | further deny that | am unable to act fairly and impartially in this proceeding. | am
not prejudiced or biased against or in favor of either party in this action, noram | unable to
act impartially in this case. | have no personal interest in these proceedings and know of
no reason why 1 cannot be fair and impartial in this case.

8. | specifically deny that | have acted improperly in this action. Al
statements made, all actions taken, and all of my rulings in this proceeding have been
based on my understanding of the facts and law, and have been in furtherance of what |
believe to be my judicial duties. | considered all relevant evidence and argument befare
making my rulings in this case.

9. | do not believe that my recusal would serve the interests of justice.

10. | know of no facts or circumstanceg\which would require my disqualification

or recusal in this case.

| declare under penalty of perjury that the ko going is true and correct. Executed

on May 14, 2012, at Santa Ana, California. f]

Judge Gregory H. Lewis

al
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CASE NUMBER: 30-2008- 001080815\( K. BOETTNER

CERTIFICATE OF SERVICE BY MAIL

OF ORDER STRIKING CHALLENGE FOR
CAUSE AND VERIFIED ANSWER OF JUDGE
GREGORY H. LEWIS, DATED 5-16-12

I, ALAN CARLSON, Executive Officer and Clerk of the Superior Court, in and for the County of

Orange, State of California, hereby certify; that T am not a party to the within action or proceeding; that on

May 16, 2012, I served the Order Striking Challenge for Cause and Verified Answer of Judge Gregory H.

Lewis, dated 5-16-12, on each of the parties herein named by depositing a true copy thereof, enclosed in a

sealed envelope with postage thereon fully prepatd, in the United States Postal Service mail box at Santa

Ana, California addressed as follows:

THE MATHEWS LAW GRQUP
Charles T, Mathews, Esq,

2596 Mission Streel, Suite 204
San Marino, CA 91108

LAW OFFICES OF DONALD K. HUFSTADER
Donald K. Hufstader, Esq.

600 West Santa Ana Blvd,, Suite 955

Santa Ana, CA 92701-4511

DATED: 5-16-12

ENTERPRISE COUNSEL GROUP
David A. Robinson, Fsq.

Teddy T. Davis, Esq.

Three Park Plaza, Suite 1400
Irvine, CA 92614

ALAN CARLSON,
Executive Officer and Clerk of the Superior Court

Kimberly Boer, Deputy Clerk

CERTIFICATE OF SERVICE BY MAIL



