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MEMCRANDUM CPI NI ON

RICHARD L. WLLIAVG, District Judge.
This case involves a challenge to a decision by the Commttee for Purchase
Fromthe Blind and Severely Handi capped to take particular nmedal s and medal
sets out of conpetitive bidding. Paintiff is a small New York corporation
in

the busi ness of manufacturing and supplying nmlitary decorations and insignia
to the United States government. Raising a nunber of argunents, plaintiff
chall enges the Conmittee's determnation that the nedal s and nedal sets are

comodities suitable for procurement by the governnent from qualified
nonprofit

agencies for the blind or other severely handi capped. The case cones before
the Court on the parties' cross notions for summary judgnent.

FACTS
Pursuant to the Javits -VWagner -O Day Act, 41 U S C s 46 et seq. ["JWD
Act"], Congress established a programto increase the opportunities for
enpl oynent of blind and other severely handi capped individuals. The Act
establishes the GCommttee for Purchase From the Blind and Severely
Handi capped

["Committee"] as the federal agency authorized to establish and publish a
l'ist

consi sting of commodities and services which it determnes are suitable for
procurenent fromthe blind or other severely handicapped. Once a commuodity
or

service is placed on the procurenent list, the federal government nust
procure
that itemor service froma qualified nonprofit agency rather than through
conpetitive bidding. The Committee nakes its decisions pursuant to the
notice

and comment procedures found in the Administrative Procedure Act, 5 US.C s
553 ["APA']. See 41 U S.C s 47(a)(2).

To facilitate the distribution of the government orders anong qualified
nonprofit agencies, Congress required the Conmttee to designate central
nonprofit agencies for assistance. 41 U S.C s 47(c). Pursuant to this
mandat e, the Commttee designated the National Industries for the Blind [N B]
and the National Industries for the Severely Handi capped [NNSH . Both are
nonprofit, D strict of Colunbia corporations and, in effect, they provide
nmuch

of the admnistrative support for the program By regulation, NIB and N SH
investigate what itens or services may be appropriate for placenent on the
procurenent list, recomrend itens and services for the Commttee to consider,
adm ni ster the Conmttee's decisions, and nmonitor the participating nonprofit
wor kshops. 41 CFR s 51 -3.2.

In January 1983, N SH advised the Commttee that the government could

pur chase



sone of its decorative mlitary nmedals fromE wn Industries, a nonprofit
agency for the severely handi capped headquartered i n Pennsyl vania. After
considering this recomrendati on, on January 21, 1983, the Committee published
a

proposal to purchase eight Wrld War Il vintage nmedals and medal sets from
t he

severely handi capped. In response, the Commttee received many comments,

i ncluding a submssion fromplaintiff objecting to the proposal *974 on a

nunber of grounds. Because no action was taken for several nonths, on
Cct ober

14, 1983, the Committee republished its proposal, although this tine it
included only 7 of the original 8 medals and medal sets. Plaintiff then
submitted further comrents objecting to the Conmittee's proposal that would
take the nmedal s and nmedal sets out of conpetitive bidding.
Many but not all of plaintiff's comments were forwarded to Commttee

nmenbers.

On Decenber 1, 1983, five nenbers of the Commttee attended a neeting at
whi ch

plaintiff orally presented its opposition to the proposal. Furt her

subm ssi ons

as well as a witten sunmmary of plaintiff's oral presentation were then sent
to

all 14 Commttee nmenbers. The Commttee voted on the proposal, approving by
a

12 to 2 vote the placenent of the 7 medal s and nedal sets on the procurenent.
The Comm ttee published its decision on January 27, 1984.

Since the Commttee's decision, the governnent has purchased a significant
nunber of nedal s and nedal sets fromE wyn Industries, the nonprofit workshop
for the severely handi capped. On Novenber 2, 1984, plaintiff filed this
lawsuit challenging the Commttee's decision. For the reasons stated bel ow,

the Court grants the defendants and the intervenor -defendant summary

udgment .

—

DI SCUSSI ON

Plaintiff challenges the Commttee's decision on a nunber of grounds. In

essence, there are three groups of arguments. First, plaintiff clains that
t he

Committee's approval of the proposal was unlawful. Second, plaintiff asserts
that the Coomittee unlawfully del egated its power to NNSH and NIB. Third,
plaintiff clainms that both the Coomttee and Nl SH have viol ated t he Federal
Advi sory Committee Act, 5 U S C App. 2, s 1 et seq. [FACA]. Each set of
argunments will be discussed in turn.

1. The Committee's Decision

In support of its contention that the Commttee's decision was unl awful,
plaintiff argues that the decision was arbitrary and capricious as well as
vi ol ated APA procedures, various internal Committee rules and the United

Stat es
Consti tution.

In support of its contention that the decision was arbitrary and capri ci ous,
plaintiff asserts first that Elwyn Industries is not a qualified nonprofit
agency as defined in the JWD Act and, second that the Committee did not
adequately consider the inpact of its decision on plaintiff. [FNL]

FNL. At oral argunent, plaintiff conceded that there was sufficient
evidence in the admnistrative record for the Commttee to concl ude that
plaintiff would not be seriously harnmed by a decision in favor of the

proposal . However, because plaintiff raised this objection in its
witten



nmotion for summary judgment, the Court addresses it here.

The JWID Act establishes that once the Committee places a comodity or

service

on the procurenent list the government can only procure that commodity or
service froma "qualified nonprofit agency." 41 U S C s 47(a)(1)(A and

(B). The Act defines such an agency as one which "in the production of

comodities and in the provision of services ... during the fiscal vyear
enpl oys

blind or other severely handi capped individuals for not less than 75 per
centum

of the man-hours of direct | abor required for the production or provisions of
the commodities or services.”" 41 U S C s 48b. See also 41 CFR s 51 -

1.3(i). Plaintiff contends that the Conmmttee's decision to place the 7
nmedal s

and nedal sets on the procurenent |ist was an abuse of discretion because the

new source of the nedals and nedal sets, E wyn Industries, is not a qualified

nonprofit agency as defined by the JWD Act.

Al parties agree that over 75 percent of E wyn Industries' enployees who

wor k

on the nedal s and nedal sets are severely handi capped. Moreover, all parties

agree that these enployees assenble various conponents of the medals and
nmedal

sets. Were the parties disagree, however, is howto apply the qualified

nonprofit agency definition to the work done at El wyn Industries.
*975 Plaintiff contends that the JWD Act requires that at |east 75 percent
of the | abor needed to produce the entire commodity, including its conponent
parts, nust be done by the severely handi capped. Because El wyn Industries
severel y handi capped enpl oyees assenbl e rather than actually produce the
conponents of the nedal s and nedal sets, plaintiff argues that it is not a
qualified nonprofit agency as contenplated by the Act. Plaintiff argues that
Congress intended to bestow preferential treatnment on handi capped i ndivi dual s
when they do substantially all the work on the itemin question. herw se,
the severely handicapped or the blind only receive a negligible benefit
because
nost of their earnings must be used to purchase the conponent parts from
subcontractors.
In response, defendants assert that E wn Industries is a qualified
nonprofit
agency because over 75 percent of the | abor done by the workshop, albeit
assenbly, is done by the severely handi capped. Def endants argue that the
JWOD
Act makes clear Congress's intent to increase the opportunities afforded to
thi s di sadvant aged segnent of society, including opportunities to assenble
conponent parts. Furthernmore, defendants contend that nothing in the JWD
Act
or in the regulations promulgated by the Committee requires the application
of
the 75 percent rule to the production of all the conponents of an item placed
on the procurenment list. @ ven congressional intent to help the blind and
severel y handi capped, defendants argue for a nore liberal interpretation of
when a workshop is a qualified nonprofit agency.
[1][2] The Court agrees with defendants. The Commttee's interpretation of
the term "qualified nonprofit agency” is neither arbitrary nor capricious
for
congressional intent mandates the nore |iberal application of the 75 percent
requirement. In order to provide enpl oynent opportunities for the blind and
ot her severely handi capped, assenbly of conponent parts must qualify as
production of an itemon the procurenment list. Qherw se, the blind and



severel y handi capped may very well be foreclosed frommany if not al
enpl oynent opportunities. Because over 75 percent of the man -hours of direct
| abor needed to assenble the nedal s and nedal sets is done by severely
handi capped enpl oyees, H wyn Industries is a qualified nonprofit agency under
the JWD Act. The Committee did not abuse its discretion when it nade this
det er m nati on.
[3] Plaintiff next challenges the Commttee' s decision as an abuse of
di scretion on the basis that the Conmittee failed to consider the serious
adverse inpact of its decision on plaintiff. By regulation, the Committee
nust
consi der whether there is such an inpact on the current or nost recent
contractor when it places a particular itemor service on the procurenent
list. 41 CGFRs 51 -2.6(d). No one disputes that plaintiff was the nost
recent supplier of at |east some of the medals and medal sets. However, it
is
clear from the record that the Commttee considered the inpact of its
deci si on
on plaintiff and reasonably determ ned that it was not serious enough to
warrant voting agai nst the proposal. [FN2] The Committee did not abuse its
di scretion when considering the inpact of its decision on plaintiff.

FN2. The evidence in the admnistrative record is that plaintiff would
suffer a 7.3 percent |oss of overall business if the Commttee placed the

medal s and medal sets on the procurenent |ist.

[4][5][6] Next the Court turns to plaintiff's assertion that the Commttee's
deci sion viol ated APA procedures as well as internal Committee rules. First,
plaintiff contends that the Conmittee did not consider all the evidence
plaintiff submtted in support of its position. Section 553(c) of the APA
however, does not require an admnistrative deci si onnaker to consi der every
pi ece of paper submitted by the public. Rather, the adm nistrator nust
consider all relevant material and can del egate detail ed consideration of the
submi ssions to subordinates. Nat. Snall Shipnents Traffic Conf., Inc. v.
[.CC, 725 F.2d 1442 (D.C. CGr.1984). In this case, the Commttee considered
the relevant information submtted *976 by plaintiff. The Commttee
received many of the plaintiff's letters, witten sunmaries of plaintiff's
obj ections (conpiled by the Conmttee's staff) and a witten summary of
plaintiff's oral objections. Mreover, the Commttee did not violate its own
internal procedures in its consideration of plaintiff's subm ssions. An

agency
is entitled to a measure of deference in admnistering its own procedura
rules. Anerican FarmLines v. Black Ball Freight, 397 U S 532, 90 S
1288, 25 L.Ed.2d 547 (1970). The Commttee had the necessary information for
its decision and any error that may have occurred was harni ess.

[7] S mlarly, the Conmttee did not violate the APA when it published its
statenent explaining the basis of its decision. Section 553(c) of the APA
requires the Committee to publish a concise general statement of the basis

and
purpose of a decision to place a comodity or service on the procurenent
list.
The Commttee did so in this case. The Commttee is not required to discuss
every fact or opinion contained in the public comments. The fact that it did
not discuss its interpretation of "qualified nonprofit agency"” is not
prejudicial error if error at all. State of South Carolina ex rel. Tinda
v. Block, 717 F.2d 874, 885 (4th Cr.1983).

[8] Moreover, the Conmittee did not violate its own internal rules by not



automati cal |y suspendi ng action on the proposal when two of its nenbers voted
against it. Paragraph 3(c)(2) of the Conmittee's Admnistrative Meno No. 3
states that when an objection to a proposal is confirmed in witing, for
exanpl e when a Conmittee nmenber votes against a particul ar proposal, that
objection is to be circulated to all other Commttee nenbers who then are
asked

to reconsider their votes in light of the objection. In this case the
i nt ernal
rul e was not violated because the Commttee staff's Executive D rector asked
the two dissenters if they wanted their objections circulated. He was told
that they did not. The Commttee nenbers did not have information to
circulate. Mreover, they had decided to abide by the majority's decision.

G ven these circunstances it was reasonable for the Executive Director to not
circulate the objections. Again, an agency is entitled to a neasure of
deference in admnistering its own procedural rules. American Farm Lines,
supr a.

[9] Plaintiff also asserts that the Conmttee' s decision to place the 7
nmedal s and nedal sets on the procurenent |ist was unl awful because one of the
Commi ttee menbers voting for the proposal was concurrently on the Board of
Directors of NSH Plaintiff contends that this is an untenable conflict of
i nterest because NISH has a financial interest in the Commttee' s approval of
proposal s. Upon the approval of a proposal, N SH receives a 4 percent
comm ssion fee. 41 CFRss 51 -3.5, 4.3(a)(8).

[10] The Court does not find this situation to rise to the level of a due
process violation as asserted by plaintiff. No doubt the better practice is
the one that exists today --M. Earl Cunerd, a nenber of NISH s Board of
Directors, is no longer a menber of the Conmmttee. However, even when he
hel d

both positions, the Committee's decisionnaking remained valid. Under the
APA,

the Commttee's decision qualifies as rul emaki ng as opposed to adj udi cati on.
Rul emaking is a less formal procedure that is entitled to a presunption of
admnistrative regularity. Association of Advertisers, Inc. v. F.T.C, 627

F.2d 1151 (D.C.QGr.1979). M. Qunerd did not have a direct financial
i nt er est

inthe Coomttee' s decision; noreover, it was Congress's intent to have the
interests of handi capped workers represented on the Conmttee. See 41

USC s 46(a)(2). Hs one vote in favor of the proposal did not render the
Commttee's decision biased or unlawful.

[11][12] Finally, the Court reaches plaintiff's argunent that the

Committee' s deci sion was unconstituti onal because it constituted a taking of
property w thout due process of law This argunent also |acks nerit. There
is

no property right to government contracts. Gonzalez v. Freenman, 334 F. 2d

570 (D.C.Gr.1964). The *977 Commttee's decision to place the seven nedal s
and nedal sets on the procurenent list did not violate the United States
Consti tution.

2. The Commttee's Delegation to NNSH and NI B

The second group of challenges raised by plaintiff rest on the contention
t hat

the Commttee has unlawfully del egated its power to the central nonprofit
agencies NNSH and NIB. Plaintiff asserts that because NISH and N B have a
financial interest in the proposals approved by the Committee, they should
not

have the power to investigate and recomend what commodities and services the
Commi ttee shoul d consider for placement on the procurement list. Plaintiff

argues that this delegation of authority to NSH and NB violates
congr essi onal

i ntent under the JWDD Act.



[13][14] The Court, however, cannot reach these issues because plaintiff
| acks standing to assert them In Mtor Coach Industries Inc. v. Dole, 725
F.2d 958 (1984), the Fourth Grcuit clearly stated the test for determning
whether a plaintiff has standing to challenge this type of adm nistrative
action. Plaintiff nust establish 1) an injury in fact traceable to

def endant s

action, 2) that the injury is substantially likely to be redressed by a
favorabl e decision of this Court, and 3) the interest plaintiff seeks to
further is within the zone of interest to be protected or regul ated by the
statute in issue. Plaintiff |acks standing to challenge the Commttee's

del egation of authority under the JWD Act because it falls outside the zone
of

interest furthered by the Act.

The Fourth Grcuit recently addressed the zone of interest test in Leaf
Tobacco Exporters Ass'n., Inc. v. Block, 749 F.2d 1106 (1984). In that case
the Fourth Grcuit stated that a court nust examne the critical relationship
bet ween Congress's purpose in passing the particular act in question and the
plaintiff's interest in challenging a decision made pursuant to that act, in
order to determne whether plaintiff's interest is one with which Congress

was
concerned. The question in this case is whether, in the JWD Act, Congress
exhi bited sonme interest in regulating or protecting small busi nesses such as
plaintiff's, which in turn gives plaintiff standing to challenge the
promul gat ed regul ati ons.

Having carefully reviewed the provisions of the JWD Act and the
| egi sl ative
history, the Court finds that there is insufficient evidence to support a
finding that plaintiff falls within the zone of interest of the Act.
Congr ess
passed the JWD Act wth the clear intent to increase enploynent
opportunities
for the blind and other severely handi capped. 41 CFRs 51 -2.2; Barrier
Industries, Inc. v. Eckard, 584 F.2d 1074 (D.C. G r.1978). The provisions of
the Act and its legislative history illustrate Congress's intent to protect
t he
interests of these individuals as well as the interest of the nonprofit
agencies for which they work. 1d., 41 US. C s 46(a)(2); HRRep. No. 228,
92d Cong., 1st Sess., 2 (1971), reprinted in 1971 U S. Code Cong. & Ad. News
1079. The only portions of the JWXD Act exhibiting any intent to protect
abl e
bodi ed businesses are 41 U . S.C. s 47(a)(2), which states that the Commttee
nmust adhere to infornal rul emaki ng procedures, and Conmittee regul ati on 41
CFR s 51-2.6(d), which states that one factor the Committee nust consider in
maki ng a determnation is whether its decision will have a serious adverse
i mpact on the current or most recent contractor. Standing al one, these
provi sions are not sufficient evidence of Congress's intent to protect able
bodi ed busi nesses under the Act. The zone of interest of the JWD Act covers
the blind and the other severely handi capped, not plaintiff. Therefore
plaintiff lacks standing to challenge the Commttee' s del egati on of authority
to NISH and N B.
3. The Conmttee and FACA
The third and final set of argunents raised by plaintiff rest on a
contention
that the Coomittee and NISH have failed to conply with the Federal Advisory
Commttee Act. In essence, plaintiff argues that NSH is an advisory
commttee
as contenpl ated *978 by FACA and, therefore, it as well as the Commttee



must conply with the requisite procedures established by that Act.

[15] In this instance, the Court nust reach the nmerits of plaintiff's

claim Contrary to the defendants' contention, plaintiff has a cause of
action

to assert FACA violations. Although not explicitly stated in the Act, many

Courts have recognized an individual's or group's right to challenge an
al | eged

violation of FACA. See e.g. National Nutritional Foods Ass'n. v. Califano,
603 F.2d 327 (2d CGr.1979); Center for Auto Safety v. Cox, 580 F.2d 689
(D.C.Gr.1978); MNational Anti -Hunger Coalition v. Executive Conmttee, 557
F. Supp. 524 (D.D.C 1983). The Court does not see any reason why it shoul d
depart fromthis precedent.

Simlarly, plaintiff has standing to bring its FACA claim for it satisfies
the three part test in Mtor Coach. Plaintiff has an injury in fact based
on the Committee's decision to place the nedals and nedal sets on the
procurenment list w thout abiding by FACA procedures. That injury could be
remedied if the Court invalidated the Conmittee's decision. And, plaintiff's
interest falls within the zone of interest of FACA No party disputes that
FACA was passed by Congress in order to control the advisory committee

pr ocess

and to open to public scrutiny the manner in which government agencies obtain
advice fromprivate individuals and groups. See 5 U S C App. 2 s 2.
Therefore plaintiff, as a nenber of the public, has an interest protected by
the statute.

[16] Gven that plaintiff has a cause of action as well as standing, the
Court nust address the issue whether NNSH is a advisory comittee subject to
FACA' s provisions. The issue is a difficult one; however, after review ng

t he

Act and the regul ati ons pronul gated by the General Services Adm nistration
t he

Court determines that NNSH is not an advisory conmttee as contenplated by
t he

Act .

In section 3 of FACA Congress defined the term™"advisory commttee" as "any

commttee, board, commssion, council, conference, panel, task force, or
ot her

simlar group ..., which is --(A) established by statute or reorganization
pl an,

or (B) established or utilized by the President, or (C established or
utilized
by one or nore agencies, in the interest of obtaining advice or
reconmendat i ons
for the President or one or nmore agencies or officers of the Federal
Covernnent ..." The regul ations promul gated pursuant to the Act adopts this
definition. 41 CFR s 101 -6.1003. Mreover, in 41 CFRs 101 -6.1004(i),
GSA states that an exanple of a group not covered by the Act is a
" comrittee which is established to perform primarily operational as
opposed
to advisory functions, except that such commttee may be covered by the Act
if
it becomes primarily advisory in nature ...
are
whet her NI SH was 1) established by statute or utilized by an agency, and 2)
primarily advisory or operational in function
The Court does not reach the issue of how Nl SH was established or utilized
because it finds that this central nonprofit agency is prinmarily operational
in
function and, therefore, does not fall within the purview of the Act. No one

The issues before this Court



disputes that NSH pursuant to regulation, recomends comodities and
servi ces

for the Coomittee to consider for placement on the procurenent |ist.
Simlarly, no one disputes that NI SH al so recomrends a price for the itemor
service procured fromthe blind or other severely handi capped. However, when
the functions of NNSH are studied as a whole, it is clear that its advisory

capacity is secondary to its operational activities. NlSH not only
r ecommends

comodities, services and prices for consideration, but also investigates
what

itens may be suitable for procurement from the blind and handi capped,
eval uat es

the qualifications and capabilities of the workshops who offer the
comodi ties

and services, distributes governnent orders for itenms off the procurenent
l'ist

anmong the various qualified workshops, naintains the necessary admnistrative
records for the JWD Act program and nonitors and i nspects the various
participating workshops in order to insure conpliance with the Act. In other
words, NISH is one of the operational *979 backbones of the JWD program
thereby increasing opportunities for blind and ot her severely handi capped
enploynent. NSH s function is primarily operational and, therefore, it is
not

an advi sory committee subject to FACA s regul ati ons.

In summary, the Court awards summary judgrent in favor of the defendants and
the intervenor -defendant because the Commttee's decision to place the 7
nmedal s

and nedal sets on the procurenent |ist was neither arbitrary nor capricious,
nor was it in violation of the Constitution, the Admnistrative Procedure
Act,

the Coomittee's internal regulations or the Federal Advisory Committee Act.
As

stated above, plaintiff does not have standing to challenge the Committee's
del egation of authority to NNSH and NNB. Therefore, the Court does not reach
the nmerits of this issue.
END OF DOCUMENT



