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Bef or e: SILBERVAN, BUCKLEY, and WLLIAV5, Grcuit Judges
Qpinion for the Court filed by Grcuit Judge Sl LBERVAN

Qpi nion concurring in the judgnment filed by Qrcuit Judge
BUCKLEY

SILBERVAN, G rcuit Judge: This expedited appeal presents the
question whether the President's Task Force on National Health
Care Reform ("Task Force") and its working group are advi sory
commttees for purposes of the Federal Advisory Commttee Act
("FACA"). If they are, we are asked to deci de whet her FACA
unconstitutional ly encroaches on the President's Article 11
executive powers. W hold that the Task Force is not an advisory
group subject to FACA, but remand to the district court for

further proceedings to deter mne the status of the working group.

(On January 25, 1993, President dinton established the
President's Task Force on National Health Care Reform The
President naned his wife, HIllary Rodham dinton, as the chairnan
of the Task Force, and appointed as its other nenbers the
Secretaries of the Treasury, Defense, Veterans Affairs, Health
and Human Services, Labor, and Commerce Departnents, the D rector
of the Ofice of Managenent and Budget, the chairman of the
Counci| of Econom c Advisers, and three Wiite House advi sers.
President dinton charged this~s body with the task of
"listen[ing] to all parties" and then "prepar[ing] health care
reformlegislation to be submtted to Congress within 100 days of
our taking office.”" 29 WEEKLY COW. PRES. DOC. 96 (Feb. 1,1993).

On the sane day, the President al so announced the forna tion of an
i nterdepartnental working group. According to the governnent,

t he wor ki ng group was responsible for gath ering information and
devel opi ng various options on health care reform It was conposed

of three types of nenbers: (i) approxi mately 300 pernmanent

federal government enpl oyees drawn fromthe Executive Ofice of

the President, the federa
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agenci es, and Congress; (ii) about 40 "special government

enpl oyees" hired by the agencies and the Executive (fice of the
President for a limted duration; and (iii) an unknown nunber of
"consultants" who, it is asserted, "attend working group neetings
on an intermttent basis." |Ira Magaziner, the senior adviser to
the President for Policy Devel opnent, headed the working group
and was the only nenber of the Task Force who attended the
group' s meeti ngs.

According to the governnent, the working group had no cont act
with the President. In addition to gathering inforna tion, the
wor ki ng group devel oped alternative health care policies for use
by the Task Force. But only the Task Force, it was contenpl ated,
woul d directly advise and present rec omendations to the
President. On March 29, 1993, the Task Force held one public
hearing where interested parties could present comrents on health
care reform See 58 Fed. Reg. 16,264 (1993). However, the Task
Force net behind closed doors at least 20 tines in April and My
to "formul ate” and "deliberate" on its advice to the President.
AS the governnent publicly has announced, in those neetings "the
Task Force reviewed materials it received fromthe interde-
partmental working group; formul ated proposals and options for
health care reform and presented those proposals and options to
the President." Statenent of the Wite House Press Secretary
(June 4, 1993). In accordance with its charter, the Task Force
then termnated its operations on May 30. ' Al of the working
group's meetings remai ned closed to the public.

Appel | ees are the Associ ation of American Physicians and

Sur geons, whi ch represents physicians; the Arerican Council for
Health Care Reform which represents health care con suners; and
the National Legal & Policy Center, which seeks to pronote ethics

i n government. They sought access to the

! The Task Force's "ternmination" does not render this case noot.
As both parties, in anticipation of this event, agreed before
oral argunment, this case still presents a |live controversy
concerning the availability of Task Force and worki ng group
docunents, which the appel | ees sought bel ow pursuant to FACA
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Task Force's neetings under the Federal Advisory Comm t tee Act;
Pub. L. No. 92~63, 86 Stat. 770 (1972) (reproduced at 5 U S. C

App. 1 (1988)). Their efforts were rebuffed by the Counsel to the
Presi dent, who inforned themthat the Task Force was not an

advi sory coomttee subject to FACA

Appel | ees t hereupon brought suit against the Task Force in
district court. They clained that the Task Force was a FACA
commttee because it was chaired by Ms. dinton, a private
citizen, and that the Task Force had violated FACA by failing to
file an advisory coonmttee charter. They fur ther asserted that
FACA permtted themto attend all of the nmeetings of the Task
Force and of any of its subgroups. Appellees sought a tenporary
restraining order and a prelim inary injunction halting the
operation of the Task Force until it conplied with FACA and
allowed the public to attend its neetings. The gover nment
responded that the Task Force was exenpt from FACA because all of
its menbers-includ ing Ms. dinton-were government officers and
enpl oyees. The governnent alternatively chall enged any
application of FACA to the Task Force as an unconstitutiona
infringenment on the President's executive power.

I n a nmenor andum opi ni on i ssued on March 10, 1993, the district
court granted in part appellees' notion for a prelim nary
injunction. The court determned that appellees had a substanti al
l'i kel'i hood of success on the nmerits. Ms. dinton, the court

hel d, was not an officer or enployee of the federal government
nmerely by virtue of her status as "First Lady." Therefore, the
Task Force could not qualify for an exenption from FACA as an

advi sory group conposed solely of "full- tine officers or

enpl oyees" of the governnment. See Associa tion of Am Physicians &
Surgeons V. Hllary Rodham dinton, Gvil Action No. 934) 399,

Mem p. at 1617 (D.D.C March 10, 1993) ("Mern. (p."); see al so
5USC Ap. | 83(2)(ili). The court, however, agreed with the
governnent that FACA encroached on the President’'s constitutiona
authority to receive confidential advice for the purpose of
recomrendi ng | egislation. But the court thought that execu tive
prerogatives were inplicated only when the Task Force
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was advising the President, not when it engaged in infornma tion-
gathering. The district court accordingly granted a pre [imnary
injunction requiring the Task Force to neet all the requirenents

of FACA except when it nmet to fornul ate advice or recommendati ons
for the President.

As to the working group, the district court concluded that
appel l ees had failed to state a claimunder FED. R Gv. P.
12(b)(6) that the subordi nate body was covered by FACA~ Rel ying
on National Anti-Hunger Coalition V. Executive Commttee, 557 F.
Supp. 524 (D.D.C.), aff'd, 711 F.2d 1071 (D.C. Gr. 1983), the
court held that the working group was not an advi sory comittee
because it was engaged in fact- gathering and did not provide
advice directly to the Presi dent. The court denied appell ees
notion for expedited dis covery concerning the actions and status
of the working group, but neverthel ess determned that there were
no i ssues of naterial fact and that it could have di smssed on
sunmmary judgnment grounds as well. Mem . at 15 n. 11

The governnent filed this appeal on March 22,1993. Ap pel | ees
subsequently filed a cross-appeal. W have jurisdic tion to
review a grant of a prelimnary injunction under 28

US C 8§ 1292(a), and we expedited the appeal due to the short
tinme frame within which the Task Force and t he working group
oper at ed.

The governnent, as appellant and cross-appellee, and the
plaintiffs bel ow, as appel | ees and cross-appel | ants, together
chal |l enge much of the district court's ruling. The govern nment
takes issue primarily with the court's determnation that Ms.
Adinton is not an "officer or enployee" for purposes of section
3(2) of FACA It is clainmed that as the "First Lady," Ms.

dinton is the functional equival ent of a government officer or
enpl oyee, that the Task Force, therefore, is com posed solely of
full-time governnment officials-indeed officers drawn from anong
the President's closest official advisers- and that thus the Task
Force is exenpt fromFACA In the alternative, the governnent
reiterates its claimthat FACA
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cannot be applied constitutionally to the Task Force. W are
urged, in that regard, to discard the distinction drawn by the
district court between the information-gathering function of the
Task Force and its role in advising the President. AS would be
expected, the governnment is content with the dis trict court's
ruling concerning the status of the working group, and it argues
that the district court's dismssal of appellees’ claimis an
unappeal abl e interl ocutory order

Appel | ees, on the other hand, support the -district court's
determnation that FACA covers the Task Force because Ms.
dinton is not an officer or enployee of the federal governnent.
However, they challenge the court's ruling as to the status of
t he wor ki ng group, which they contend is al so covered by FACA
They further maintain that applying FACA to either body raises no
serious- constitutional issues, and, in any event, that the
district court prenmaturely decided the constitutional issue.
Appel | ees al so contend that the court should have permtted
di scovery, which would have shown nore clearly the FACA status of
both groups, and that a straightforward application of FACA s
procedural require nments would not curtail the President's
constitutional powers.

VW first consider the status of the Task Force and then turn to
t he wor ki ng group issues.

Congress passed FACA in 1972 to control the growth and operation
of the "nunmerous commttees, boards, comm ssions, councils, and
simlar groups which have been established to advise officers and
agencies in the executive branch of the Federal CGovernnent." 5
USC App. 1, 8 2(a). As Congress put it, FACA s purpose was: to
el imnate unnecessary adviso ry commttees; to limt the fornmation
of new commttees to the m ni mum nunber necessary; to keep the
function of the conmttees advisory in nature; to hold the
commttees to uniformstandards and procedures; and to keep
Congress and the public informed of their activities. See id. 8§
2(b)(1)- (6). The statute orders agency heads to promul gate

gui de-
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lines and regul ations to govern the admnistration and opera tions
of advisory commttees. Seeid § S

FACA pl aces a nunber of restrictions on the advisory commttees
thensel ves. Before it can neet or take any action, a commttee
first must file a detailed charter, see i~ § 9(c). The commttee
nmust gi ve advance notice in the Federal Register of any neetings,
see id. 8 10(a)(2); and it nust hold all meetings in public, see
id 8iQa)(l). Under section 10, the commttee nust keep
detailed mnutes of each neeting, see id. 8 10(c), and nake the
records available-- along with any reports, records, or other
docunments used by the commttee--to the public, provided they do
not fall within the exenptions of the Freedom of |Information Act
(FOA), seeid. 8 10(b). Under section 5, an advisory commttee
establ i shed by the President or by |egislation nust be "fairly
bal anced in terns of the points of viewrepresented,” id. 8§
5(b)(2). 2 The Act al so requires that precautions be taken to
ensure that the advice and recomrendations of the commttee
""will not be inappropriately influenced by the appointing
authority or by any special interest."” Id. § 5(b)(3).

The Act's definition of an "advi sory" commttee is appar ently
rather sweeping. Section 3 states:

The term "advisory commttee" means any commttee, board,

conmm ssion, council, conference, panel, task force, or other
simlar group, or any subcommttee or other subgroup thereof
(hereinafter in this paragraph referred to as "commttee"), which
is.. (B) established or utilized by the President in the
interest of obtaining advice or recommendati ons for the President
or one or nore agencies or officers of the Federal Governmnent.

Id. 8 3(2). The governnent does not contend that the Task Force
was not "established" or "utilized" by the President in

2 FACA s "bal anced vi ewpoi nt" requi renent may not be justicia-

bl e, however, because it does not provide a standard that is
susceptible of judicial application. See Public Gtizen V.
National Adviso Comm, 885 F.2d 419, 426 (D.C Gr. 1989)
(Si | berman, J., concurring).



the interest of obtaining advice or recomrendations. FACA s
definition contains one inportant proviso, however. Section 3(2)
(i1i) exenpts "any commttee which is conposed wholly of full-
time officers or enpl oyees of the Federal Governnment." And,
according to the government, the Task Force was not only whol |y
conposed of governnent officers, it was actually (like the Task
Force we encountered in Meyer V. Bush, 981 F.2d 1288 (D.C. Qr.
1993)) a partial, yet sonewhat augnented, cabi net groupi ng.

'nm's, objecting the Task Force to FACA woul d fall outside
Congress' pur pose of regulating the growth and use of commttees
composed of outsiders called in to advi se governnent officials.
Appel | ees woul d have no quarrel with the governnent's char-
acterization of the Task Force, except for the description of its
chairman, Ms. dinton. Appellees contend that she is not an

of ficer or enployee of the federal government despite her
traditional and cerenonial status as "First Lady." This is not
just a technicality according to appellees; she is statutorily
barred from appoi ntnent as an officer because of the Anti -
NepotismAct. See 5 U S.C § 3110(b).

The district court, finding no definition of officer or enploy ee
of the federal government in FACA itself, quite reasonably turned
to Title 5 of the U S Code to find a definition. See 5 U S C

88 2104 & 2105. An officer or enployee according to those

sections nust be: (i) appointed to the civil service; (ii)

engaged in the performance of a federal function; and (ili)

subj ect to supervision by a higher elected or appointed offi ci al
As the district court held, and as appel |l ees correctly point

out, Ms. dinton has not been appointed to the civil service.
Readi ng these definitions in pari materia with FACA woul d seemto
suggest that the Task Force is not exenpt.

Nevertheless, it is true, as the governnent insists, that
Congress did not adopt explicitly all of Title S s definitions in
FACA. FACA is not part of Title 5 which was enacted six years
bef ore FACA s passage, see Pub. L. No. 89-554, 80 Stat. 378
(1966), but, instead is only tenporarily housed there as an
appendi x. Typically, when Congress wishes to add a statute to
Title 5, it anends the Title. See, e.g., Governnent



10

in the Sunshine Act, 8 3(a), Pub. L. No. 92-409, 90 Stat. 1241
(1976); Privacy Act of 1974, Pub. L. No. 93-579, 88 Stat. 1896
(1974). 1t did not do so when it passed FACA, but at that time
it specifically did adopt certain Title 5 definitions. For
exanpl e, adjacent to the definition of an advisory commttee is
FACA s definition of an agency, which incorporates the definition
inTitle 5 ""agency' has the sane neaning as in section 551(1)
of title 5, United States Code." 5 U S.C App. 1, 8§ 3(3). But
Congress actually deleted fromthe Senate versi on of FACA
definitions of "officer"” and "enpl oyee" that paralleled those of
sections 2104 and 2105. See HR REP. No. 1403, 92d Cong., 2d
Sess. (1972), reprinted in 1972 U S. CCDE CONG & ADM N NEWS
3508, 3509. And the Code contains another definition of a
federal officer which tends to support the governnent's position.
Title 1 provides that a federal officer "includes any person
aut horized by lawto performthe duties of the office." 1 US C
8 |. That definition could cover a situation in which Congress
aut hori zes soneone who is not fornmally an officer (such as the
President's spouse) to performfederal duties. Even if, as our
concurring coll eague argues, Ms. dinton does not occupy an

"of fice" specifically created by Congress, she could still be
regarded as an "enpl oyee. "

The governnent woul d have us conclude that the tradition al, if
informal, status and "duties" of the President's wife as "First
Lady" gives her de facto officer or enployee status. The
governnent invokes what it describes as "a |longstanding tradition
of public service" by First Ladies-including, we are told, Sarah
Pol k, Edith WIson, E eanor Roosevelt, Rosalynn Carter, and Nancy
Reagan-who have acted (al beit in the background) as advisers and
personal representatives of their husbands. W are not confi dent
that this traditional percep tion of the President's wife, as a
virtual extension of her husband, is widely held today. As this
very case suggests, it may not even be a fair portrayal of Ms.
dinton, who certainly is performng nore openly than is typical
of a First Lady. Indeed, in the future we nay see a nal e

presi denti al
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spouse, which could nake the term"First Lady" anachronis tic.
More persuasive, however, is the governnent's argunent that
Congress itself has recogni zed that the President's spouse acts
as the functional equivalent of an assistant to the President.
The |l egislative authorization to the President to pay his Wite
House ai des includes the follow ng provision:
Assi stance and services authorized pursuant to this sec tion to
the President are authorized to be provided to the spouse of the
President in connection with assistance provided by such spouse
tothe President in the dis charge of the President's duties and
responsibilities. |If the President does not have a spouse, such
assi stance and services nmay be provided for such purposes to a
nmenber of the President's famly whomthe President designates.

3 US C 8§ 105(e) (enphasis added). O course, even w thout
section 105(e), the President presunmably could draw upon his
spouse for assistance. The statute's inportance, rather, lies in
its assistance in helping us interpret the anbi guous terns of
FACA in pari materia.

It may well be, as appel |l ees argue, that many in Congress had in
mnd "cerenoni al duties,” but we do not think the presidency can
be so easily divided between its substantive political and

cerenoni al functions. 1In any event, section 105(e) neither
limts the particular kind of "assistance" ren dered to the
Presi dent, nor circunscribes the types of presi dential duties and

responsibilities that are to be aided. W see no reason why a
Presi dent could not use his or her spouse to carry out a task

that the President mght delegate to one of his Wite House

aides. It is reasonable, therefore, to construe section 105(e)

as treating the presidential spouse as a de facto officer or

enpl oyee. herwise, if the President's spouse routinely

attended, and participated in, cabinet mneet ings, he or she woul d
convert an all-government group, established or used by the
President, into a FACA advisory commttee.

Pursuant to this section, noreover, the President's spouse is
supported by a substantial staff who are undeniably full- tinme
governnent officers or enpl oyees. Therefore, the Pres



12

i dent coul d have----as the governnment points out--easily des-
ignated M. Ainton's chief of staff as a nenber of the Task
Force, perhaps even as the chairman, who woul d then be expected
toreport to Ms. dinton. It would seemquite anonal ous to

concl ude that FACA would apply if the Presi dent's spouse were a
nmenber of the commttee, but not if her chief of staff were the
actual menber

The President's inplicit authority to enlist his spouse in aid of
the di scharge of his federal duties al so underm nes appel | ees’
claimthat treating the President's spouse as an officer or

enpl oyee woul d violate the anti-nepotismprovisions of 5 US C 8§
3110. That section prohibits any "public official" from

appoi nting or enploying a relative, such as a spouse, "in the
agency in which he is serving or over which he exercises
jurisdiction or control." 1d. 8§ 3110(b).-- A though section

3110(a) (1) (B) defines agency as "an executive agency," we doubt
that Congress intended to include the Wite House or the

Executive Ofice of the President. O Franklin V. Mas sachusetts,
112 S Q. 2767, 2775 (1992) (holding that Presi dent is not
"agency" for purposes of Admnistrative Proce dure Act); Myer
981 F.2d at 1298 (President's advisers are not "agency" under
FOA); Arnstrong v. Bush, 924 F.2d 282, 289 (D.C. Gr. 1991)
(President not APA "agency"). So, for exanple, a President woul d
be barred fromappointing his brother as - Attorney CGeneral, but
perhaps not as a Wiite House special assistant. Be that as it

may, it is not reason able to interpret that provision to bring it
into conflict with Congress' recognition of (and apparent
authorization for) the President's del egation of duties to his
spouse. The anti- nepotismstatute, noreover, nay wel |l bar

appoi ntnent only to paid positions in governnent. See 5 U S.C 8§
3110(c). Thus, even if it would prevent the President from
putting his spouse pn the federal payroll, it does not preclude
his spouse fromaiding the President in the performance of his
duti es.

In sum the governnent nusters a strong argunent in support of
its interpretation of "full-tinme officer or enpl oyee" under FACA
as including the President's spouse-whether or not a "First
Lady." But it is by no neans overwhel mng. |ndeed, the
governnent is unconfortable at having to choose
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whether. Ms. dinton should be thought of as an officer or

enpl oyee. The governnent's disconfort is quite understand abl e.
Ms. dinton has not in any sense been appointed or elected to
office, and, assumng she is an officer under Title 1, due to the
duties delegated to her under 3 U S.C. 8§ 105(e), how, one m ght
ask, could she be renoved? Al officers and enpl oyees of the
United States, except the Vice President, can be renoved, at

| east for cause, through the ultinmate authority of the President.
VW suppose the President could withdraw any or all authority

del egated to his spouse, but then he would be |left without the
official assistance of any famly nenber. The very provision
authorizing the delega tion to the spouse provides for a

del egation to another menber of the President's famly only "[i]f
the President does not have a spouse.” 3 U S C 8§ 105(e)
(enphasi s added). That | anguage seens to present the President
with rather extrene alternatives.

What is nore, section 105(e) would seemto apply whether or not
the President’'s spouse held another job that an officer or
enpl oyee of the government could not possibly hold. Suppose, for
i nstance, that the President's spouse was counsel to a major |aw
firmand spent a good portion of his or her tinme practicing | aw
Presunmabl y, the spouse would still be authorized to provide
assi stance to the President under sec tion 105(e) and woul d,
thereby, also be an officer or enpl oyee of the governnent. The
gover nnent suggests that this hypo thetical does not create a
probl em under FACA, because a spouse in that situation, whether
or not an officer or enploy ee, Wuld not be full-time and so
woul d not qualify for the exenption. But that answer nay be too
facile. How would we determ ne how nmuch or what kind of outside
activity was inconsistent with full-time status?

Suffice it to say that the question whether Ms. dinton's
menber ship on the Task Force triggers FACA is not an easy one.
The governnent argues, therefore, that we shoul d

® It is not clear how FACA applies if only one nember of an
advi sory coommttee is not a full-tine governnent officer or
enpl oy ee. How does the government carry out its obligation to
ensure
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construe the statute not to apply here, because ot herw se we
woul d face a serious constitutional issue. The Suprene Court has
noted many tines that "where an ot herw se acceptabl e construction
of a statute would raise serious constitutional problens, the
Court will construe the statute to avoid such probl ens unl ess
such construction is plainly contrary to the intent of Congress."
Public Gtizen V. Departnent of Jus tice, 491 U S 440, 466 (1989)
(quoting Edward J. DeBartolo Corp. V. Florida Qulf Coast Buil di ng
& Construction Trades Council, 485 U S 568, 575 (1988)). Only a
few years ago the Court enployed that very maxi mof statutory
construction to avoid applying FACA to the ABA conmttee that

advi sed the Attorney CGeneral on the qualifications of prospective
federal judicial nomnees. See id. The governnent there argued
that applying FACA woul d inpair the effectiveness of the
commttee's deliberations (by exposing themto public exam -
nation), and thus would interfere with the advice that the
commttee provided to the Attorney CGeneral and ultimately, it was
assuned, to the President. Such interference would encroach on
the President's appoi ntment power-his sole responsibility to
nonminate federal judges. % In order to es cape that constitutional
question, the Court held that the ABA commttee was not
"utilized" by the President because it was established and run by
a private organi zati on, even though the Act covers advisory
commttees established or utilized by the executive branch. See
id. at 45565. The Court adopted, we think it is fair to say, an
extrenely strained construction of the word "utilized" in order
to avoid the constitutional question. The gravity of the
constitutional

that the coomttee is "fairly" balanced in terns of the points of
vi ew represent ed?

4 Ironically, the ABA commttee's role in advising
admnistrations as to the qualifications of putative judges has
over the years becone nore of an inpedinment (reflecting certain
ABA institutional and, perhaps, political interests) than an aid
to Presidents. R Marcus & S Torry, ABA Judicial Evaluation
Again Under Fire, WASH POST, May 7,1989, A6; M Thornton, The
ABA' s Judgnents on Judges, WASH POST, Sept. 25, 1987, A23.
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i ssue was reveal ed by the three concurring justices who were

unabl e:to accept the Court's statutory construction and be l'i eved
t hat FACA was unconstitutional as applied to the ABA comittee.

| ~ at 467--89 (Kennedy, J., concurring).

It is, of course, necessary before considering the maxi mof
statutory construction to determ ne whether the govern ment's
constitutional argunent in this case is a powerful one. In other
words, are we truly faced, as the Court thought it

was in Public Gtizen, wth a grave question of constitutional

| aw? The governnent relies primarily on the claimthat an
explicit presidential power is inplicated. Article Il of the
Constitution provides that the President "shall fromtime to time
give to the Congress Infornation of the State of the Union, and
recommend to their Consideration such Measures as he shall judge
necessary and expedient." US. Const. art. I, 8 3, cl.1.
According to the governnent, this clause gives the President the
sol e discretion to deci de what neasures to propose to Congress,
and it | eaves no roomfor congressional interference. To exercise
this power, the governnment clains, the President al so nust have
the constitutional right to receive confidential advice on
proposed | egi sl ati on.

Under the governnent's theory, FACA would interfere with the
Presi dent's unbounded di scretion to propose |egisla tion.
President dinton formed the Task Force specifically to recommend
legislation dealing wth health care reform FACA s requirenent
of public neetings would inhibit both candid di scussion within
the Task Force and its presentation of advice to the President.
Chal l enging the district court's ruling, the government argues
that this encroachnent occurs regardl ess of whether the Task
Force is engaged in informa tion-gathering or interna
deliberation. In either situation, the glare of publicity woul d
inhibit the free flow of frank advi ce and woul d handi cap the
President's ability to devel op | egislation.

Appel | ees point out that the concurring opinion in Public Gtizen
commanded the votes of only three justices and rely.
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instead, on the Court's opinion in Mrrison V. Ason, 487 US.
654 (1988). ®> Morrison upheld the Ethics in CGovernnent Act's
creation of an independent counsel because it did not prevent the
Presi dent "from acconplishing [his] constitution ally assigned
functions,” id. at 695 (quoting N xon V. Admnistrator of Cenera
Serntes, 433 U S. 425, 443 (1977)), even though the counsel was
|argely immune fromthe executive branch's operational contro
(she was appoi nted by a panel of judges and was renovabl e only
for good cause). Applying FACA to the Task Force, according to
appel l ees, )has a rather mnor inpact on the institution of the
presi dency conpared to the nuch greater encroachnent on the
President's core exec utive function sanctioned in Mrrison.

Nevert hel ess, the governnent naintains that Mrrison is not
directly on point. Picking up on Justice Kennedy's concurrence
in Public Gtizen, the governnent contends that the Mrrison
Court's inprecise balancing test, which is ap parently |ess
favorable to the President, does not apply when a textual grant
of presidential authority is inplicated. In distinguishing
Morrison, Justice Kennedy said:

Thus, for exanple, the relevant aspect of our decision in

Morrison involved the President's power to renove Ex ecutive

G ficers, a power we had recognized is not con ferred by any
explicit provision of the text of the Consti tution (as is the
appoi ntnent power) but rather is in ferred to be a necessary part
of the grant of the "Execu tive Power~"

Public GQtizen, 491 U S. at 484 (Kennedy, J., concurring). ® But
because Public Gtizen involved the President's textually

> Justice Kennedy, who was recused in Mrrison, was joined by
Chi ef Justice Rehnqui st and Justice O Connor in Public Gtizen.
Justice Scalia, who dissented in Mrrison, was, in turn, recused
in Public Gtizen.

® But see Bowsher V. Synar, 478 U.S. 714, 721-27 (1986) (renoval
power nore inportant than appoi ntment power in controlling sub-
ordinate officials).
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granted power to appoint federal judges, the concurrence would
have struck FACA down:

Wiere a power has been conmtted to a particular Branch of the
Covernnent in the text of the Constitution, the bal ance al ready
has been struck by the Constitution itself.

Id. at 486. The government argues that here, as in Public
Gtizen, but unlike in Mrrison, we have an explicit textual
del egation to the President to propose |egislation.

VW percei ve several weaknesses in the government's posi tion.
First, the governnment ignores the Mrrison Court's consideration
of the President's Article Il, section 3 responsi bility to "take

Care that the Laws be faithfully executed."

See Morrison, 487 U S. at 692-93. The Court specifically

recogni zed that the statute before it encroached upon or burdened
that responsibility, but concluded that the burden was not great
enough to be unconstitutional.

This is not a case in which the power to renbve an executive
official has been conpletely stripped fromthe President, thus
providing no means for the President to ensure the "faithful
execution" of the | aws VW do not think this limtation as it
presently stands sufficient |y deprives the President of control
over the independent counsel to interfere inpermssibly with his
constitutional obligations to ensure the faithful execution of
the | aws.

I d. (enphasis added) (footnote omtted). Mrrison V. dson, thus,
cannot be easily disposed of in accordance with the government's
(and Justice Kennedy's) suggested distinction.

The President's constitutional duty to take care that the | aws be
faithful ly executed, noreover, seens far greater in inportance
than his authority to recommend | egi sl ation. The Franmers intended
the Take Care Qause to be an affirmative duty on the President
and the President alone. |In contrast, the Recommrendation O ause
is less an obligation than a right. The President has the

undi sputed authority to reconmrend | egislation, but he need not
exercise that authority with
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respect to any particular subject or, for that matter, any
subject. © Only the President can ensure that the | aws be
faithfully executed, but anyone in the country can propose
| egi sl ation.

The governnent's focus on the Recommendati on O ause seens

somewhat artificial. D scussions on policy-whether they take

pl ace i n executive branch groups or in pure FACA advi sory
commttees-to sonme extent always inplicate pro posed | eqgi sl ati on.
Whenever an executive branch group con siders policy initiatives,
it discusses interchangeably new leg islation, executive orders,
or other admnistrative directives. Thus, virtually anytine an
advi sory group neets to discuss a problem it will inplicate the
Recomrendati on d ause, fromwhich all executive branch authority
to recomrend | egislation derives. Accordingly, if the

application of FACA to groups advising the President or anyone

el se in the executive branch were constitutionally problenatic,

i nsof ar as those groups were advi sing on proposed | egislation,
FACA woul d be pro blematic with regard to virtually all policy
advi ce. Under that reasoni ng FACA woul d be constitutionally
suspect on its face-an argunent the governnent declined to nake.

VW do think that the governnment's alternative, albeit im plicit,
argunent is nore persuasive. Application of FACA to

" To be sure, during the Constitutional Convention in Philadel-
phia, the Framers changed the | anguage of the clause from " nay
recommend” to "shall recomrend.” As James Madi son recorded in his
notes of the convention for August 24, 1787:

Oh notion of M. Govr Morris, "he may" was struck out, & "and"
inserted before "recommend"” in the clause 2d. sect 2d art: X in
order to make it the duty of the President to recommend, & thence
prevent unbrage or cavil at his doing it.

J. MADI SON NOTES O DEBATES I N THE FEDERAL CONVENTI ON OF 1787,
464 (G Hunt & J. Scott, eds. 1987). Governor Morris' anend ment
suggests that the clause was intended to squel ch any congres-
sional objections to the President's right to recommend

| egi sl ation- hence the prevention of "unbrage or cavil." See J.

Si dak, The Recommendation 4 ause, 77 Geo. L.J. 2079, 2082 (1989).
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the Task Force clearly would interfere with the President's
capacity to solicit direct advice on any subject related to his
duties froma group of private citizens, separate fromor
together with his closest governnental associates. That ad vi ce
m ght be sought on a broad range of issues in an informal or
formal fashion. Presidents have created advi sory groups conposed
of private citizens (sonetines in conjunction w th governnent
officials) to neet periodically and advi se them (hence the phrase
"Kkitchen cabinets") on matters such as the conduct of a war. 8
Presi dents have even created fornal "cabinet commttees” conposed
in part of private citizens. °This case is no different. Here,
the President has formed a coomttee of his closest advisers----
cabi net secre taries, Wite House advisers, and his wife--to
advi se himon a donestic issue he considers of the utnost
priority.

8 For exanple, President Johnson often sought advice fromd ark

difford and Justice Fortas, "two old and trusted friends from
outsi de the Executive Branch," along wth government officials on
matters concerning the VietnamWr. See, e.g., L. JOHNSON, THE
VANTACGE PO NT: PERSPECTI VES OF THE PRESI DENCY 1963-1969 at 235 37
(1971)

° President Ford, in 1975, convened a "cabinet commttee" com
posed of the Secretary of State, the Secretary of Commerce, the
Secretary of Labor, the President of the AFL-A Q and the Presi-
dent of the Chanber of Commerce to fornul ate the governnent's
policy toward the International Labor O ganization. President
Carter continued the sane body. See, e.g., Conmmttee Fails to
Agree on U S. |1LO Menbership, WASH POST, Cct. 13,1977, A24.
Nei t her President apparently acknow edged FACA s application

See, e.g., CGENERAL SERVI CES ADM N STRATI ON, FEDERAL- ADVI SCRY
OCOW TTEES:. FOURTH ANNUAL REPCORT OF THE PRESI DENT COVER NG
CALENDAR YEAR 1975 at 5455 (1976) (no nmention of I1LO commttee in
list of presidential advisory conmttees); see al so GENERAL

SERVI CES ADM NI STRATI Q\, FEDERAL ADVI SCRY COW TTEES: Fl FTH
ANNUAL REPCRT OF THE PREs| DENT COVER NG CALENDAR YEAR 1976 at
5556 (1977) (sane). 1;i 1980, however, President Carter continued
that structure, but explicitly recogni zed FACA s coverage (after
the issue that gave rise to the conmttee-whether the United
States should withdraw fromthe |ILO had been resol ved). See
Exec. Order No. 12,216, 45 Fed. Reg. 41,619 (1980).
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Appl ying FACA to the Task Force does not raise constitu tiona
probl ens sinply because the Task Force is involved in
proposi ng~~l egi slation. Instead, difficulties arise because of
the Task Force's operational proximty to the President him
self-that is, because the Task Force provi des advi ce and
recommendations directly to the President. The Suprene Court has
recogni zed that a President has a great need to receive advice
confidentially:

[ There is a] valid need for protection of comuni cati ons between
hi gh Governnment officials and those who advi se and assist themin
the performance of their nmanifold duties; the inportance of this
confidentiality is too plain to requlre further discussion. Human
experience teach es that those who expect public di ssem nation of
their remarks may well tenper candor with a concern for
appearances and for their own interests to the detrinment of the
deci si onmaki ng process. Watever the nature of the privilege of
confidentiality of Presidential comuni cations in the exercise of
Art. Il powers, the privilege can be said to derive fromthe
supremacy of each branch within its own assigned area of
constitutional duties.

United States V. N xon, 418 U S 683, 70506 (1974) (footnotes
omtted); see also Nxon V. Admnistrator of Gen. Servs., 433

U S 425, 441~9 (1977). N xon V. Admnistrator of (enera

Services further explains that the President is entitled to
confidentiality in the performance of his "responsibilities" and
"his office," and "'in the process of shaping policies and naki ng
decisions.'" 433 U S. at 449 (quoting United States V. N xon, 418
US at 708). Article Il not only gives the President- the

ability to consult with his advisers confidenti al ly, but also, as
a corollary, it gives himthe flexibility to organize his

advi sers and seek advice fromthemas he w shes. In Myer V.

Bush, 981 F. 2d at 1293-97, for exanple, we held that the

Presi dent could create a Task Force conposed of cabi net

secretaries and other close advisers to study regul ato ry reform
w thout having to conply with FOA 1In this regard, FACA s

requi renent that an advisory commttee nust be "fairly bal anced

in terns of the viewrepresented"
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woul d-if enforceable and applied to groups of presidentia
advi sers-restrict the President's ability to seek advice from
whom and in the fashi on he chooses.

The ability to discuss matters confidentially is surely an
inmportant condition to the exercise of executive power. Wth- out
it, the President's performance of any of his duties- textually
explicit or inplicit in Article Il's grant of executive power-
woul d be nade nore difficult. In designing the Constitution, the
Framers vested the executive power in one nman for the very reason
that he mght nmaintain secrecy in executive operations. As

Al exander Hamlton wote in the Federalist Papers:

Deci sion, activity, secrecy, and dispatch will generally
characterize [sic] the proceedings of one man, in a nuch nore

em nent degree, than the proceedi ngs of any great er nunber;- and
in proportion as the nunber is in- creased, these qualities wll

be di m ni shed.

THE FEDERALI ST No. 70, at 472 (J. Cooke, ed., 1961) (enphasis
added). The Framers thus understood that secrecy was related to
the executive's ability to decide and to act quick ly-a quality
l acking in the governnent established by the Articles of
Confederation. If a President cannot deliberate in confidence, it
is hard to i magi ne how he can deci de and act quickly.

This Article Il right to confidential comunications at t aches not
only to direct comunications with the President, but also to

di scussi ons between his senior advisers. Certainly Departnent
Secretaries and Wiite House aides nust be able to hold

confidential neetings to discuss advice they secretly will render

to the President. GCongress, in another context, has recogni zed

that the President's right to confidential com nunications extends
to neetings between his top advisers. For exanple, FOA 5 U S C

8§ 552, exenpts "the President's inmredi ate personal staff or units

in the Executive Ofice whose sole function is to advise and

assist the President." See Kissinger V. Reporters Conm for
Freedom of the Press, 445 U S. 136, 156 (1980) (quoting HR REP.

No. 1380, 93d
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Cong., 2d Sess. 14 (1974)); Meyer V. Bush, 981 F.2d at 1291- 92.
A statute interfering with a President's ability to seek advice
directly fromprivate citizens as a group, intermxed, or not,
wi th governnment officials, therefore raises Article Il concerns.
This is all the nore so when the sole ground for asserting that
the statute applies is that the President's own spouse, a menber
of the Task Force, is not a governnent official. For if the
Presi dent seeks advice fromthose closest to him whether in or
out of governnent, the President's spouse, typically, would be
regarded as anong those cl osest advi sers.

As we have indicated, we do not place nuch significance on

the governnent's claimthat this sort of interference is quali-
tatively, in constitutional terns, nore troubl esone insofar as it
relates to advice the President seeks concerning the exer ci se of
an enunerated power. |If we were to go on to decide the
constitutionality question, we would be obliged to ask whet her,

in Mrrison V. dson terns, this asserted applica tion of FACA
"inperm ssi bl y" burdens executive power.

Morrison tells us to bal ance how much the interference with the
Presi dent's executive power prevents the President "from
acconplishing his constitutionally assigned functions," Muvrt son
487 U. S. at 695, against the "overriding need to pronote
objectives within the constitutional authority of Congress."

N xon V. Admnistrator of Gen. Servs., 433 U S. at 443. V¢

readily confess that this balancing test is not one that, as
judges, we can apply with confidence. This is all the nore

reason to view the constitutional issue soberly. W are

satisfied that the application of FACA to the Task Force

seriously burdens executive power. And our reading of Mor n~son
does not lead us easily to a conclusion that the burden placed is
a perm ssi bl e one.

The court below correctly recogni zed the constitutional
difficulties that FACA's application to the Task Force creat ed.
The court, therefore, ruled the Act partially unconstitu tional,
insofar as it was applied to the nmeetings in which the Task Force
actual l y advised the President. Wien the Task
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Force was engaged in "information-gathering and inforna tion-
reporting,"” however, the court thought that the Presi dent's
constitutional interests were not so seriously inplicat ed.

W believe it is the Task Force's operational proximty to the
President, and not its exact function at any given no nment, that
i npl i cates executive powers and therefore forces consideration of
the Morrison test. The President's confi dentiality interest is
strong regardless of the particular role the Task Force is

pl ayi ng on any given day. |Indeed, the two functions naturally
interrelate and can only be divided artifi cially. If public

di scl osure of the real information-gathering process is required,
the confidentiality of the advice-giving function inevitably
woul d be conprom sed. If you know what information peopl e seek,
you can usual ly determne why they seek it. A group directly
reporting and advising the Presi dent nust have confidentiality at
each stage in the formula tion of advice to him- As we said in
Meyer, "[p]roximty to the President, in the sense of continuing
interaction, is surely in part what Congress had in mnd when it
exenpted [fromFAQ A] the President's 'inmedi ate personal staff.'"
981 F.2d at 1293 (citation omtted). And, as we recogni zed in
Soucte V. Davi~ 448 F.2d 1067 (D.C. QGr. 1971), FA A s exenption
may be constitutionally required to protect the President's
executive powers. In any event, the district judge decided to
truncate the statute in light of constitutional concerns only
because it determned that FACA applied to the Task Force.

Ve think the district court should have acted ot herw se. Prudent
use of the maximof statutory construction allows us to' avoid
the difficult constitutional issue posed by this case. The
question whether the President's spouse 'is ""a full-tine officer
or enpl oyee" of the governnent is close enough for us properly to
construe FACA not to apply to the Task Force nerely because Ms.
dintonis a nenber. W followthe Suprene Court's lead, if not
its strict precedent, in recogniz ing that [if the Act] were
"[r]ead unqualifiedly, it would extend FACA' s requirenents to any
group of two or nore persons, or at |east any formnal

organi zation, fromwhich the President or an executive agency
seeks advice." Public Gtizen, 491 U S at 452 (footnote
omtted). Because it be-
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i eved that Congress could not have intended such a result, the
Public GQtizen najority read "utilize" to exclude the ABA
commttee. If the Suprenme Court correctly construed the statute
not to cover the advice the Attorney General receives, on behalf
of the President, fromthe ABA the statutory construction issue
we face should be resolved a fortiori in favor of the governnent.

V¢, therefore, read the phrase "full-time officer or em pl oyee of
the governnent” in FACAto apply to~ Ms. dinton. In doing so,

We express no view as to her status under any other statute. 10

V.

The district court, having concluded that the Task Force was a
FACA advi sory conmmttee, dismssed under Rule 12(b)(6) appellees
claimthat the working group was al so covered by FACA. The court
t hought that under National Anti-Hunger Coalition V. Executive
Commttee, 557 F. Supp. 524 (D.D.C), aft'cl, 711 F.2d 1071 (D. C
Gr. 1983) ("Anti- Hunger"), subgroups of a FACA coomttee shoul d
be regarded as staff of the advisory coomttee and not as

advi sory coomttees thensel ves. See Anti-Hunger, 557 F. Supp. at
529. Based on M. Magaziner's affidavit, the district court
determned that the working group nerely gathered infornma tionto
be passed on to the Task Force. Appellees cross- appeal the
district court's ruling and its corollary refusal to permt
further discovery into the status and operations of the working

gr oup.

The governnent chal | enges our jurisdiction to consider the cross-
appeal because the district court's rulings on the work i ng group
are neither independent final judgnents, nor cov

- ered by the prelimnary injunction agai nst the Task Force
which is before us on an interlocutory appeal pursuant to 28

1 W do not need to consider whether Ms. dinton's presence on
the Task Force violates the Hatch Act, 5 U S C 8§ 7324(a), the
Anti-Deficiency Act, 31 U S C 8 1342, or any conflict of
interest statutes.
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US C 8§ 1292(a). W have said that our jurisdiction over an
interlocutory appeal, however, is considerably broader

[Rleview quite properly extends to all matters inextrica bly bound
up with the renedi al decision... [ T] he scope of review may

extend further to allow disposition of all natters appropriately
raised by the record, includ ing entry of final judgnent.
Jurisdiction of the interloc utory appeal is in |arge neasure
jurisdiction to deal with all aspects of the case that have been
sufficiently illum nated to enable decision by the court of

appeal s without further trial court devel opnent.

VWagner V. Taylor, 836 F.2d 578, 585 (D.C. QGr. 1987) (enpha Sis
added) (quoting Energy Action Educational Found. V. Andrus, 654
F.2d 735, 745 n. 54 (D.C - Gr. 1980), rev'd on other grounds,

454 U. S, 151(1981)); see also 16 C WR GHT, A

MLLER E OOCPER & E. GRESSMVAN, FEDERAL PRACTI CE & PROCEDURE §
3921, at 17-20 (1977). The district court's final disposition of

t he cl ai magai nst the working group was "bound up" with its
reasons for granting the injunction against the Task Force. Once
it is determned that the Task Force is not covered by FACA the
inmplicit analytical prems es of the district court's decision as
to the working group are renoved. Mreover, had the district
court determned, as have we, that the clai magainst the Task
Force was invalid and then al so di smssed the clai magainst the
wor ki ng group, the latter unquestionably woul d be appeal abl e as
well. Un- der these circunstances, we think it is appropriate to
consider the cross-appeal. *

1 The lower court dism ssed appellees' clai munder Rule

12(b) (6) because it found that appellees had failed to state a
claimupon which relief could be granted. Mem . at 15. It also
noted that it could have di smssed appel | ees' clai ns under FED

R Ow P. 56, because appellees had failed to state that further
di scovery was necessary before summary judgnent coul d be granted.
Id. at 15 n.11. As we will discuss, the legal basis for the Rule
12(b)(6) ruling, or a Rule 56 ruling, was incorrect. Furthernore,
contrary to the district court's decision, Rule 56 does not
require a party to state in its discovery notion that discovery
IS necessary before a court nay
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AS it argued bel ow, the governnent clains that the work i ng group
is not in contact with the President and is not, therefore,
"utilized" by him That seens to us a strange argunent. There
are two exceptions to FACA's inclusion of all presidentia

advi sory groups: (i) where the advisory com mttee is

i ndependent |y established and operated by a private organi zation,
see Public Gtizen, 491 U S at 457--59; and (ii) where the group
i s conposed wholly of full-tine governnent officials. See 5
USC App. I, 8 3(2)(iii). W have construed the second
exception here to extend to a cabinet commttee that includes the
First Lady. The government now presses upon us a third exception,
one for advisory commttees that do not neet face-to-face with
the President. The govern nent's argunent, however, conflicts
with the serious constitu tional concerns we have recogni zed
concerning the Task Force. The statute cannot be properly
interpreted as apply ing only to those advisory conm ttees,
established in the Executive Ofice of the President, that

present the nost delicate constitutional problens. 12t herwi se,
the govern nent's argunent effectively would render al nost al
presidential advisory commttees free fromFACA Commttees in
direct contact with the President inplicate the President's
executive power and hence cannot be covered by FACA, while
commttees not directly in contact are not "utilized.” In

rule on sumary judgnent. |Indeed, a party's filing of a discovery
nmotion would seeminplicitly to assert just that. But under Rule
12(b) (6), once the Magaziner affidavit was filed and consi dered
the district judge was obliged to permt reasonabl e discovery as
to the facts set forth in the affidavit. See First Chicago Int'
V. United Exchange Co., 836 F.2d 1375, 1380 (D.C Gr. 1988).

2 The governnent, only at oral argunent, and rather tentatively,
suggested that application of FACA to any advi sory groups estab-
lished and utilized by the President, because they advi se soneone
in the Executive Ofice of the President, raises constitutional
problens. W do not think we should entertain a constitutiona
argunment of such enornous significance nade in so glancing a
fashion. After all, it could be thought to cone close to an
argunment that the governnment di savowed-that FACA is
unconstitutional on its face.
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any event, the statutory |anguage does not renotely support the
governnent. Not only does FACA define an advisory commttee as a
task force or "any subcommttee or other subgroup thereof," 5
USC App. 1, 8 3(2), but it also speci fies that an advisory
commttee is a group that is either established or utilized by
the President. See id. Certainly the President can establish an
advi sory group that he does not neet with face-to-face. In
Public Gtizen the Court did not suggest that FACA coul d be

avoi ded nerely because the ABA commttee communi cated with the
Justice Departnent rather than with the President.

The district court accepted a variation of the governnent's
argunent by concl uding that the working group was not really a
subgroup of the Task Force within the neaning of FACA, but rather
only staff to the Task Force. The court relied, as we noted, on
the Anti-Hunger case, in which we affirnmed Judge Cesell's
decision to simlarly treat subordi nate working groups operating
under the Executive Conmmttee of the Private Sector Survey.

Al though we affirned the deci sion, we did not explicitly approve
the judge's reasoning relating to the supposed staff groups;
rather, we rejected an effort to challenge his decision based on
new i nformation not in the record. See National Anti-Hunger
Coalition V. Exec utive Coommttee, 711 F. 2d 1071,1075 (D.C Qr
1983). In any event, Anti-Hunger presented crucially different
facts. That case invol ved the Executive Conmttee of the Private
Sector Survey, fornmed by President Reagan to obtain nman agenent
and cost control advice fromthe private sector. The Executive
Commttee, conposed of 150 private citizens, had a subcommttee
conposed of 30 nmenbers and al so had 36 task forces that perforned
the prelimnary work of the survey. Anti-Hunger, 557 F. Supp. at
52526. The governnent conceded, in that litigation, that the
Executive Commttee and the subcommttee were both FACA
commttees and it was only thereafter that the district court
determned that the task forces were not FACA commttees, but
staff.

Qur conclusion that the Task Force is a coomttee whol |y conposed
of government officials makes this case entirely different. 1In
contrast to the situation here, in Anti-Hunger
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the top levels of the outside advisory groups were covered by
FACA-both the executive commttee of 150 and the subcom mttee ('f
30. In that scenario, there is |less reason to focus on

subordi nate advi sers or consultants who are presunably un der the
control of the superior groups. It is the superior groups, after
all, that wll give the advice to the governnent, and which, in
accordance with the statute, nmust be "reason ably" bal anced. But
when the Task Force itself is considered part of the governnent--
-due to the governnent officials exenption-we nust consi der nore
closely FACA' s rel evance to the working group. For it is the
wor ki ng group now that is the point of contact between the public
and the govern nent. The district court's conclusion that the
wor ki ng group coul d be disregarded as staff depended on its
determnation that the Task Force was covered by FACA. CQur
disagreenent with the district court on the latter issue

therefore conpels a different analysis of the working group's

st at us.

Al ternatively, the governnent argues that the working group is
not, as a matter of |law, a FACA advisory commttee because it is
not expected to offer consensus advice. |n naking this argunent,
the governnent relies on a regul ation issued by the Ceneral
Services Admni stration

The foll owi ng are exanpl es of advisory neetings or groups not
covered by the Act or this subpart; (i) Any neeting initiated
by a Federal official(s) with nore than one individual for the
pur pose of obtaining the advice of individual attendees and not
for the purpose of utilizing the group to obtain consensus advice
or recomnendations. However, agencies should be aware that such
a group woul d be covered by the Act when an agency accepts the
group's deliberations as a source of consensus advi ce or
recommrendat i ons.

41 C.F.R § 101--6.1004(i) (1992).

As we have so often noted, we do not defer to an agency's
construction of a statute interpreted by nore than one agen cy,
see, e.g., FLRA V. Departnent of Treasury, 884 F.2d 1446, 1451
(D.C. dr. 1989), let alone one applicable to all agencies, see
Reporters Comm for Freedomof the Press V. Departnent
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of Justice, 816 F.2d 730, 734 (D.C Qr. 1987), rev'd on other
grounds; 489 U S. 749 (1989). Nevertheless, we think the
governnent's regul ati on expresses a concept simlar to one that
we find enbedded in the statute. It is not so nuch that a group
is not a FACA advisory commttee unless it gives "consensus"
advice. To be sure, many commttees are con vened w th that
expectation. See, e.g., The Comm ssion on the Future of Wrker-
Managenment Rel ations, 58 Fed. Reg. 27,311 (1993). Qhers,
however, are established ~presumably with the full expectation
that the positions to be taken and the advice to be offered may
wel |l be sharply divided. See, e.g., The Presidential Conm ssion
or the Assignnent of Wom en in the Arned Forces, 57 Fed. Reg.
49,394 (1992). And since one of the purposes of FACAis to
achi eve sone bal ance, and thereby diverse views on advisory
commttees, it would be passing strange if FACA only applied to
those commttees that woul d of fer consensus recommendati ons.

The point, it seens to us, is that a group is a FACA advi sory
commttee when it is asked to render advice or recomrendations,
as a group, and not as a collection of individuals. The group's
activities are expected to, and ap pear to, benefit fromthe
interaction anong the nenbers both internally and externally.
Advi sory commttees not only pro vide ideas to the governnent,
they al so often bestow political legitimacy on that advice. AS
the House Commttee that investigated advisory commttees before
FACA s passage stated: "The work product of a commttee conposed
of di stingui shed and know edgeabl e i ndi vi dual s appoi nted by the
President to advise himis presuned to have val ue and shoul d be
considered.” HR REP. No. 1731, 91st Cong.,2d Sess. 12 (1970).

Advi sory commttees are not just nechanisns for transmt ting
policy advice on a particular subject matter to the governnent.
These commttees al so possess a kind of politi cal legitinmacy as
representative bodies. Menbership on a coomttee is often highly
prized and sought after because it carries recognition and even
prestige. Wen the executive branch endorses its advice and

seeks to pronote the policy course suggested by the coomttee,

t he executive branch
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draws upon the commttee's political legitinmacy. Congress'
effort to ensure that these coomttees are bal anced in terns of
vi ewpoi nt recogni zes their useful ness for political (and

pat ronage) purposes. But commttees bestow t hese various
benefits only insofar as their nenbers act as a group. The whol e,
in other words, nmust be greater than the sumof the

parts.

Thus, an inportant factor in determning the presence of an

advi sory commttee becones the formality and structure of the
group. Judge Cesell, in another district court case, Nader V.
Bar oody, 396 F. Supp. 1231 (D.D.C 1975), seens to have
approached the sane notion by focusing on the word "established"
in FACA Nader involved neetings between an assistant to the
President and a changing slate of federal officials and private
sector groups. See id. The groups net for the express purpose of

exchangi ng views on a variety of subjects. In exenpting these
nmeetings fromFACA the court noted that "the commttees were not
formal |y organized and there is little or no continuity." 1d. at
1234.

Since formis a factor, it would appear that the governnent has a
good deal of control over whether a group constitutes a FACA

advi sory coonmttee. Perhaps, for that reason, it is a rare case
when a court holds that a particular group is a FACA advi sory
comttee over the objection of the executive branch. |In order
to inplicate FACA, the President, or his subordi nates, nust
create an advisory group that has, in |arge neasure, an organi zed
structure, a fixed nenbership, and a specific purpose. The

gover nnent suggests that the working groups, conposed as they are
of a crowd of 340 virtually anonynous persons, do not bear the
characteristics of the paradi gm FACA advisory commttee. That
may well be so. The working groups, as a whole, seemnore |like a
horde than a coomttee. n the other hand, the groups have been
created ("established") with a good deal of formality and perhaps
are better understood as a nunber of advisory commttees. W
sinply cannot determne how to classify the working groups based
on the record before us.

Finally, the governnment clains that all of the nenbers of the
wor ki ng groups are full-time officers or enpl oyees of the
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governnent, and, for that reason al one, the working groups are
not FACA advisory commttees. The three-hundred nenbers drawn
fromthe agencies, the Executive (fice of the President, and
fromthe congressional staffs are con cededly wthin that
category. The working group also in cludes, however, 40 "specia
gover nnent enpl oyees."” The governnent clains that these
individuals are also "full-time" governnent enpl oyees, even

t hough they have been em ployed by an agency or the Executive
Ofice of t~e President for less than 130 days in a year, sone

w t hout conpensation. The record does not reflect where these
persons conme from nor does it show how many hours they work. W
are, noreover, unsure whether FACA' s definition of "full-tine"
extends to a person who works for the governnent for |ess than
130 days out of a year. The government directs us to the conflict
of interest provisions of Title 18, which define a "special

Cover nnent enpl oyee'' as:

an officer or enployee of the executive or |egislative branch of
the United States Government who is retai ned, designated,
appoi nted, or enployed to perform wth or w thout conpensation,
for not to exceed [130] days during any period of [365]
consecutive days, tenpo rary duties either on a full-time or
intermttent basis.

18 U S. C 8 202(a) (1988) (enphasis added). The governnent argues
that section 202 clearly inplies that a tenporary enpl oyee can be
"full-tinme." Intermttent (or non-full-tine) applies, according

to the governnment, to those who work less than a full day.

VW do not believe section 202(a) hel ps the governnment. Just as we
did not read 5 U S.C. 88 2104, 2105 to govern the question of
whether Ms. dinton is a federal officer or enployee, we do not
think that Title 18 s definitions should necessarily control

FACA. W nust construe FACAin light of its purpose to regul ate
the growth and operation of adviso ry coomttees. FACA would be
rather easy to avoid if an agency could sinply appoint 10 private
citizens as special governnent enpl oyees for two days, and then
have the coonmttee receive the section 3(2) exenption as a body



32

conposed of full-tinme government enpl oyees. Moreover, sec tion 202
contrasts "full-tine" with "intermttent,” and so "full- tine"

seens to nmean no nore than not "intermttent." There

isS noreason to think that not "intermttent” for section 202

pur poses has any bearing on whether the enployee is "full- tine"

for FACA purposes. Wiether the special governnment enpl oyees are
full-time, however, is, in part, a factual issue that was not

devel oped bel ow due to the | ack of discovery.

Athird class of persons are described as consultants. According
to the governnment, the consultants attend neet ings on an
intermttent basis, with or w thout conpensation, and have no
"supervisory role or decision-making authority.” Drawn fromthe
ranks of the nedical profession, the acade ny, and from business,
they only provide informati on and Qpi nion. These consultants
raise a different question fromthat presented by the other two
cl asses of working group enpl oyees. The key issue, it seens to
us, is not whether these consultants are "full-tinme" governnent
enpl oyees un der section 3(2), but whether they can be consi dered
members of the working group at all. Wien an advisory commt- tee
of wholly government officials brings in a "consultant” for a
one-tinme nmeeting, FACA is not triggered because the consultant is
not really a nenber of the advisory coomttee. In that situation,
the rel ationship between the tenporary consultant and commttee
is very simlar to the one between the Wite House officials and
various private sector representatives exenpted from FACA in
Nader. W are confident that Congress did not intend FACA to
extend to episodi c neetings between governnent officials and a
consultant. To do so woul d achi eve the absurd result Public

G tizen warned agai nst: reading FACA to cover every instance when
the President (or an agency) informally seeks advice fromtwo or
nmore private citizens.

But a consultant may still be properly described as a nenber of

an advisory coomttee if his involvenent and role are

functional |y indistinguishable fromthose of the other nenbers.

Wet her they exercise any supervisory or deci si onnmaki ng authority
isirrelevant. If a "consultant” regular |y attends and fully
participates in working group neetings as
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if he were a "nenber,"” he shoul d be regarded as a nmenber. Then
h~s status as a private citizen would disqualify the working
group fromthe section 3(2) exenption for neetings of full-tinme
governnent officials.

* *

When we exam ne a particular group or commttee to determ ne

whet her FACA applies, we nust bear in mnd that a range of
variations exist in terns of the purpose, structure-, and
personnel of the group. Perhaps it is best characterized as a
conti nuum At one end one can visualize a formal group of a
limted nunber of private citizens who are brought together to

gi ve publicized advice as a group. That nodel woul d seem covered
by the statute regardl ess of other fortui ti es such as whether the
nmenbers are called "consultants.” At the other end of the
continuumis an unstructured ar rangenent in which the governnent
seeks advice fromwhat is only a collection of individuals who do
not significantly interact with each other. That nodel, we

t hi nk, does not trigger FACA

V¢ sinply have insufficient naterial in the record to determ ne
the character of the working group and its nem bers. W
understand why the district court, believing the Task Force
covered by FACA, thought it unnecessary and inappropriate to put

t he wor ki ng group under further scruti ny. But, as we have

i ndi cated, because we differ with the district court concerning

t he Task Force, we believe further proceedings, including

expedi ted di scovery, are necessary be fore the district court can
confidently deci de whether the working group is a FACA commttee.

Accordingly, we reverse the district court and lift the
prelimnary injunction on the operations of the Task Force. The
Task Force need not conply with the requirenents of FACA because
it is acomttee conposed wholly of full-tine governnent
officials. W also reverse the district court's dismssal of
appel l ees' clains as to the working group under Rule 12(b)(6). Ve
remand for further proceedings, including expedited discovery,
regardi ng the working group.

So or der ed.



BUCKLEY, G rcuit Judge, concurring in the judgnent: | admt at
the outset the persuasive force of the magjority's opinion----a
force derived, | think, froma conparison of the nost obvious
facts of this case with those of Public Gtizen V. United States
Department of Justice, 491 U S. 441(1989). Public Gtizen
interpreted the word "utilized" so as to ex clude the Justice
Departnent’'s use of a coonmttee of the American Bar Association
whose only mssion was to advi se on appointnments to the federal
judiciary. In concluding that Congress did not intend to subject
the ABA Coomttee on the Judiciary to FACA' s requirenents, the
Court acknow edged that what "tip[ped] the bal ance decisively
agai nst FACA's application,” id. at 465, was the "cardina
principle" that where a serious doubt of constitutionality is
raised, the Court will first ascertain whether a construction of
the statute is fairly possible by which the question may be
avoided." Id. at 46066. Here, to achieve a simlar end, we are
asked only to stretch the phrase "officer or enployee of the
Federal Government” far enough to include a person who is greeted
i ke a head of state, guarded by the Secret Service, and funded
fromthe public fisc. On first appearances, Public Gtizen woul d
seemto support both the majority's result and the reasoni ng used
to reach it.

If this case is to be distinguished fromPublic Gtizen, it is

not because of a lack of gravity in the constitutional issues it
presents. In United States V. N xon, 418 U S. 683 (1974) ("N xon
"), and N xon V. Admnistrator of General Servic es, 433 U S. 425
(1977) ("N xon I1"), the Suprene Court recognized a

constitutionally grounded doctrine of executive privilege which

hol ds that Presidential comunications are presunptively

privil eged agai nst disclosure:

Human experi ence teaches that those who expect public
dissemnation of their remarks may well tenper candor with a
concern for appearances and for their own inter ests to the
detrinment of the decisionmaking process - -

A President ... nust be free to explore alternatives in the
process of shapi ng policies and naki ng deci si ons and



to do so in a way many would be unwilling to express except
privately. These are the considerations justifying a presunptive
privilege for Presidential comunications. The privilege is
fundamental to the operation of Govern nent and inextricably
rooted in the separation of powers under the Constitution.

N xon 1, 418 U S. at 705, 708. The Court found that this
privil ege extends

to communi cations in performance of a President's re-
sponsibilities and nade in the process of shaping policies
and maki ng deci si ons.

N xon I, 433 U S at 449 (quoting N xon 1, 418 U S at 708, 711,
713) (internal quotation marks, brackets, and citations omtted).
And it set forth standards for evaluating intrusions on

privil eged comuni cati ons:

[I]n determ ning whether the Act disrupts the proper bal ance

bet ween t he coordi nate branches, the proper inquiry focuses on
the extent to which it prevents the Executive Branch from
acconplishing its constitutionally assigned functions. Only where
the potential for disrup tion is present nust we then determ ne
whet her that inpact is justified by an overriding need to pronote
objectives within the constitutional authority of Con gr ess.

Id. at 443 (citations to Nxon | omtted).

W confront in this case a task force consisting of the
President's cl osest advisors that was established to address a
paranmount political priority. Because it included his w fe~ by
all accounts, a person whose policy advice he has relied on

t hroughout his public life----the Task Force on National Health
Care Reform arguably was bound by |Iaw to conduct its proceedi ngs
in public. G@ven these circunstances, the considerations
animating the Presidential privilege, like the President's claim
of privilege itself, are before us in pointed fashion. M

col | eagues, sensing the wei ght of these issues, hold that we may
avoi d addressing themthrough "prudent
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use" of Public Gtizen's "maxi mof statutory construction." Mj.
p. at p. 23, 1 cannot agree.

| begin. wth the axiomthat in interpreting a statute, a court
must ascertain the will of the enacting Congress. Here | admt
to detecting sonmething of an inplicit argunent in the
CGovernnent's pleadings before this court. To the extent that it
may be discerned, this argunent begins with an assunption that
Public GQtizen '5 result could not have been reached through
genuine interpretation-interpretation that is consis tent with the
will of Congress-and ends with the conclusion that Public Gtizen
aut horizes courts to avoid constitutional is sues by ascribing

i npl ausi bl e neanings to the nost unam bi guous | anguage. The
suggestion, | admt, is tenpting. But it is also barred by the
very deci sion on which the Govern nent places its principal
reliance. Public Gtizen states explicitly that courts "cannot
press statutory construction to the point of disingenuous
evasion, even to avoid a constitu tional question.” 491 U S at
467 (internal quotation marks and citation omtted).

The weakness of the position that FACA nay be interpret ed to
exclude the Task Force is suggested by the Govern ment's
vacillation on the question of Ms. Ainton's status. Before the
district court, the Governnent argued that the Task Force was not
subj ect to FACA because Ms. dinton was the functional

equi val ent of a federal enployee. In its opening brief here, it
argued that she was either an officer or an enpl oyee w t hout
saying which. On reply, it said explicit ly that Ms. dinton was
an "officer.” And at argunent, it retreated to anbiguity and
again refused to categorize her. In fact, the Governnent's only
consi stent position has been that FACA is not subject to those
statutory definitions of "officer" and "enpl oyee" that nost
logically apply to it.

FACA appears in the appendix to Title 5 of the United States
Code. Sections 2104 and 2105 of Title 5 contain the follow ng
definitions:



§ 2104. O ficer

(a) For the purpose of this title, "officer", except as otherw se
provided by this section or when specifically nodified, neans a
justice or judge of the United States and an individual who is-
(1) required by law to be appointed in the civil service by one
of the following acting in an official capacity-

(A) the President;

(B) a court of the United States;

(© the head of an Executive agency; or

(D) the Secretary of a mlitary departnent;

(2) engaged in the performance of a Federal func tion under
authority of law or an Executive act; and

(3) subject to the supervision of an authority naned by
paragraph (1) of this section, or the Judicial Conference of the
United States, while en gaged in the performance of the duties of
his of fice~.

§ 2105. Enpl oyee

(a) For the purpose of this title, "enployee", except as

ot herwi se provided by this section or when specifically nodified,
nmeans an officer and an individual who is-

(1) appointed in the civil service by one of the

follow ng acting in an official capacity-

(A) the President;

(B) a Menber or Menbers of Congress, or the Congress;

(© a nenber of a uniformed service;

(D an individual who is an enpl oyee under this section;

(E) the head of a Governnment controlled cor poration; or

(F) an adjutant general designated by the Secretary concerned
under section 709(c) of title 32
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(2) engaged in the performance of a Federal func tion under
authority of law or an Executive act; and

(3) subject to the supervision of an individual naned by
paragraph (1) of this subsection while engaged in the perfornance
of the duties of his position ----

5 U S C 88 2104, 2105 (enphasis added).

The common denom nator of these provisions is the re qui r enent
that both officers and enpl oyees be ' ~appointed in the civil
service." In the Executive Branch, the civil service consists of
(1) positions requiring Senate confirmation, (2) the "Senior
Executive Service," (3) the "conpetitive service," and (4)
"positions which are specifically excepted fromthe com petitive
service by or under statute.” 5 US C § 2102(a). Ms. dinton
does not wear any of these |labels. See, e.g., 5 USC 8§
3132(a)(2) (defining "Senior Executive Service posi tion"). The
CGovernnent's (and the najority's) strategy, then, is to argue

that she need not satisfy the section 2104 and 2105 definitions
because they do not apply to FACA. Specifically, because FACA has
been codified in an appendix to Title 5 not in the title proper,
t he Governnent contends that the sections do not govern the
meani ng of "officer" and "enploy ee" as used in the definition of
"advisory coomttee." For several reasons, | disagree.

First, there is the plain nmeaning of the statutory |anguage. An
appendi x to a title of the United States Code necessarily

qualifies as a part of that title. If it did not, then the

appendi x woul d be part of no title whatever and woul d be an

appendi x to the Code as a whole. Yet FACA appears in the Code

under the banner, "Title 5, Appendix." Because sec tions 2104 and
2105 state plainly that they apply "[f]or the purpose of,' Title

5, and because FACA is a part of that title, the definitions

apply to FACA.

Second, Congress surely knew that FACA woul d be codi fied under
Title 5. The same statute that adopted sections 2104 and 2105
also stipulated that Title 5 be captioned: "Governnent

O gani zati on and Enpl oyees.” Pub. L. No. 89- 554, 80 Stat. 378,
408-09 (1966). A glance at the captions of
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the remaining 49 titles in the Code confirns that Title 5is the
only one. under whi ch FACA coul d have been codifi ed.

Third, there are the practical considerations. The Ethics in
Governnent Act, codified alongside FACAin Title S s appendi x,
requires financial disclosures from"each officer or enployee in
t he executive branch” who neets certain criteria. Ethics in
CGovernment Act of 1978, 5 U S.C App. 3, 88 101 (a), 101(f)(3)
(1991 Supp.). FACA inposes open-neeting and other requirenents
on comttees not "conposed wholly of full-time officers or

enpl oyees of the Federal governnent."

5USC App. 1, 8 3(2) (1988). And, although each of those
statutes contains a sizable definitional section, neither defines
either "officer"” or "enployee." See 5 U S C App. 1, 8 3 (1988);
5USC App. 3, 8 109 (1991 Supp.). The Govern ment tells us
that those terns are intentionally left undefined even though
Congress took the trouble, in those statutes, to define terns
that are of far less significance. See, e.g., 5USC App. 1, §
3(4) (1988) ("The term' Presidential advisory conmttee' means an
advi sory commttee which advises the -President”); 5 U S. C App.
3, 8 109(3) (1991 Supp.) ("'desig nated agency ethics official’
means an officer or enpl oyee who is designated to admnister the
provisions of this title within an agency"). But w thout
definitions of "officer” and "em ployee," neither statute could be
sensi bly adm ni stered. The better explanation for the absence of
these definitions is that their repetition in FACA and the Ethics
in Governnent Act woul d have been redundant.

Finally, there is the apparent reasoning behind FACA' s |ocation
inTitle 5 s appendi x. The United States Code is published
pursuant to 1 U S . C 88 201-13 (1988). That |law requires the
codification of newlaws in annual Code supple ments and permts
the publication of an entirely new Code every five years. See i&
8§ 202. Thus, the current United States Code and suppl enent
contain all laws of the Wnited States that are "general and
permanent in their nature." I£L 8§ 204(a). AS of 1988, ten of the
fifty US C titles contained an appendi x. See 5, 10,11, 18, 26,

28, 40, 46, 49, 50 U.S.C (1988). Sone statutes have been pl aced
i n appendi ces be cause, while considered nore than tenporary, they
are viewed as | ess than permanent additions to the Code. See 40

U S. C App. (Appal achian Regi onal Devel opnent Act of 1965).



G her statutes have been rel egated to appendi ces because they
were not enacted directly by Congress. See 11 U S.C App.
(Bankruptcy Rules and Oficial Forns as promul gated by Suprene
Court pursuant to 28 U S.C 8§ 2075). Wth respect to Title 5,
Congress has divided it into three parts:

"The Agencies Cenerally” (Part 1), "Avil Service Functions and
Responsibilities" (Part I1), and "Enpl oyees"” (Part 111).

See Pub. L. No. 89--554, 80 Stat. 378 (1966), as anended by Pub.
L. No. 96--54, 8§ 2(a)(1), 93 Stat. 381 (1979). An appen dix to
Title 5, then, is the natural place to codify statutes that
relate to "Governnment O gani zati on and Enpl oyees" but do not
pertain to "The Agencies CGenerally,” "Gvil Service Func tions and
ResponsibilitieS, " or "Enpl oyees." As of 1988, five acts,

i ncl udi ng FACA, had been codified in Title 5 s appendi x. None of
these fits within any of the three pigeonholes into which the
mai n body of the title has been divi ded.

As against all of this-the statute's plain | anguage, the inputed
know edge of its draftsmen, the practical need for Title 5's
definitions to apply to its appendi x, and the apparent reasons
for FACA s placenent there-the Governnment can offer a bare shred
of legislative history. It points out that the Senate version of
FACA explicitly incorporated the Title 5 definitions of "officer"”
and "enpl oyee," but that these were dropped at conference. The
question, of course, is whether the conferees discarded the
definitions because they were redundant (as FACA was destined for
codification under Title 5), or because they w shed the
definitions not to apply to FACA

The evidence on this issue consists of statements fromthe
reports of the Senate Commttee on Government (perations and the
House- - Senate Conference Commttee. Referring to the section of
the Senate bill that incorporated definitions to b~ found in the
main body of Title 5, nanely, those for "agency" (5 U S C 8§
551(1)), "officer" (5 U S C § 2104), and

"enpl oyee" (5 U.S. C 8§ 2105), the Senate Report stated only that
these three definitions had "been chosen to give the broadest
interpretation to the coverage commensurate with generally
accepted principles of law"™ S Rep. No. 1098, 92d Cong., 2d
Sess. 8 (1972). The Conference Commttee Report
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merely noted that "[t] he conference substitute del etes the Senate
amendnent definitions of 'officer' and 'enployee.'" HR Conf.
Rep. No. 1403, 92d Cong., 2d Sess. 9 (1972). The definition of
"agency, " however, was retained.

The Governnent infers, fromthe deletion of two of the

Senate definitions and the retention of the third, that the
conferees found the definitions of "officer"” and "enpl oyee"

i nappl i cable to FACA There is a far nore plausi bl e expl ana tion
AS sections 2104 ("officer") and 2105 ("enpl oyee") were

applicable to all statutes codified under Title 5, they were
superfluous. The definition of "agency," by contrast, appears
under the headi ng, "For the purpose of this subchapter-," 5

U S C 8§ 551 (enphasis added), and therefore would not apply to
FACA unl ess specifically incorporated into that Act.

Even if we could disregard the definitions found in Title 5, we

woul d still be conpelled to attach nmeanings to the words

"of ficer" and "enpl oyee" that Congress m ght reasonably have had
in mnd. To this end, | have exam ned ot her sources for
definitions of these terns. At the outset, | dismss the

possibility that Ms. dinton mght be considered an enpl oyee. In
t hese proceedi ngs, the Governnent has not

attenpted to argue that Ms. dinton is an enpl oyee for purposes
of FACA-no doubt because her services are un paid. C Black's Law
Dictionary 471(5th ed. 1979) (defining enpl oyee as "[ o] ne who
works for an enpl oyer; a person working for salary or wages").
And while the majority does assert that Ms. dinton "could still
be regarded as an 'enpl oyee'" under FACA, Maj. . at p. 10, it
too | acks an argunent in support of the proposition. In
particular, it ignores the fact that, while subsections (a) and
(b) of 3 US C 8§ 105 explicitly "authorize[]" the President "to
appoi nt and fix the pay of [Wite House] enployees," subsection
105(e), the statutory acknow edgnent of the First Lady's role, is
carefully phrased so as not to authorize her appoi ntnent as an
enpl oyee or any renuneration for her services. An "unpaid

enpl oyee" is an oxynoron, although an "unpaid officer” is not.
FACA' s strictures can be avoided, then, only if it can credibly
be argued that Ms. dinton is an officer of the Federa
Governnent. | can find no such argunent.
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To begin with the begi nning, the Constitution inposes certain
requi renents on those who are to serve as officers of the United
States. Such persons nust be appointed by the President with the
consent of the Senate unless Congress, by |law, has vested the
power of appointnent "in the President alone, in the Courts of

Law, or in the Heads of Departrents,” US. Const. art. 11, § 2,
ci. 2. Furthernore, all officers nust take an oath to support the
Constitution. I~ art. M, ci. 3. Congress has enacted laws to

i npl enent these requirenments. See, e.g., 5 US C § 3331
(officers of the United States required to swear an oath); 5

US C 8§ 2906 (officers' oath to be "preserved"); s U S C § 2902
("officer[s] appointed by the President” nust have conm ssions
made out and sealed by the Secretary of State); s U S C 88 3333,
7311 (anyone who accepts either "office or enploynent in the
Governnent of the United States” required to swear their |oyalty
by affidavit). W have received no indication that any of these
requi renents have been net with regard to Ms. dinton.

More generally, an officer inplies an office, and an office
inplies duties. Title 1 of the United States Code defines
"officer" by reference to an "office" with "duties"-" "'officer’

i ncl udes any person authorized by law to performthe duties of
the office. 1 US C 8 1. And the Suprene Court has
interpreted "officer" simlarly with reference to the Constitu-
tion. In Burnap v. United States, 252 U S. 512, 516 (1920),

the Court reasoned: "Wether the incunbent is an officer or an
enpl oyee is determned by the manner in which Congress has
specifically provided for the creation of the several posi tions,
their duties and appoi ntnent thereto." Burnap held that a

"l andscape architect” was an enpl oyee, not an officer, because
"[t]here [was] no statute which creates an office of |andscape
ar chi t ect . nhor any which defines the duties of the position,"
id. at 517, and because "[t]here [was] no statute which provides
specifically by whomthe | andscape architect

shal | be appointed.” 1d.

The undoubted val ue of the services that the wives of Presidents
have rendered their husbands and their country notw thstandi ng,
it cannot be said that they have occupied an office with duties.
The provision of the U S Code on which
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the magjority relies, 3 US.C 8 105(e), is carefully phrased so
as not t~ nane a position or prescribe duties a President's
spouse is to fulfill. 1In fact, section 105(e), strictly
speaki ng, does not even authorize a First Lady to assist the
President; rather it authorizes federal enployees to assist the
First Lady, and, in the course of doing so, acknow edges the
assi stance that First Ladies commonly render their spouses. In
sum Ms. dinton carries none of the indicia of a federa
officer. She has neither been appointed to nor confirmed in the
position of "First Lady," she has taken no oath of office, and
she neither holds a statutory office nor perforns statuto ry
duti es.

Havi ng searched the U S. Code and the Governnent's briefs in vain
for definitions of "officer" that mght give aid and confort to
the Governnent, | conclude that under any fair interpretation of
the term Ms. dinton is not an officer of the United States.

But to conplete this tour through the statute books, | note that
section 105(e) does not, as the Government and the majority
contend, require a finding that Congress has acknow edged that a
President's spouse per forns the duties of an officer. Another

di rect congressional statenent on the subject of the First Lady's
duties appears in the Anti-NepotismAct. That Act declares that
public offi cials (expressly including "the President”) may not
enploy relatives (expressly including a "wife") in "a civilian
position in the agency in which he is serving or over which he
exercises jurisdiction or control.” S US. C 8§ 3110(a), (b). The
use of the definite article in the phrase "the agency in which he
is serving" appears to inply that every "public official" bel ongs
to some agency and that their relatives nay not be enpl oyed in

t hat agency, whatever it happens to be. Mreover, as a matter of
policy and consi stency, the restric tions on the President under
the Anti--NepotismAct nust be viewed to be as broad as the
Executive Branch: It is incon ceivable that Congress, in
conbatting nepotism intended to forbid Ms. dinton's service as
Attorney CGeneral while per mtting her appointnment as Nati onal
Security Advisor. Viewed purely as a matter of congressiona
intent, the argu nent that the Anti-Nepotism Act applies only to
t he Depart -
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ments and not to the Wiite House, see Maj. p. at p. 12, is a
weak one. AS a result, any gravitational pull exerted in the
direction of congressional acceptance of a President's spouse as
a "de facto officer"” attributable to section 105(e) is
overwhel med by the opposite force exerted by the Anti-Nepotism
Act .

One final consideration. Mhough we may assune that, when
drafting FACA, Congress gave no thought to the possibility that a
Presi dent m ght appoint his spouse to an advisory commttee, we
may not assune that it failed to contenplate the relationship

bet ween FACA and the | egal obligations and sancti ons inposed on
officers and enpl oyees of the Federal Governnent.

As one reviews the affidavit filed with the district court by Ira
Magazi ner, Senior Advisor to the President for Policy

Devel opnent, one is struck by the fact that every nenber of the
Task Force and Interdepartnental Wrking Goup, but one, was-
subject to one or nore of the statutes that Congress has enacted
to ensure the proper conduct of nenbers of the Federal
Governnent---the "insiders,” as the Governnent de scri bes those
who qualify as "full-tinme officers and enploy ees" within the
nmeani ng of FACA. These | aws inpose bur densone ethics

requi renents. See, e.g., Ethics in Govern nent Act of 1978, 5
US C App. 3, 8 101(f)(3) (1991 Supp.) (applying financia

di scl osure requirenents on all higher paid "officers and

enpl oyees" in the Executive Branch); id. 88 501(a)(1l), 505(2)
(1991 Supp.) (applying outside incone limtations on all higher
paid officers and enpl oyees except "special government

enpl oyees"); 18 U S.C 8§ 205 (1991 Supp.) (prohibiting any

"of ficer or enployee" fromrepresent ing outsiders in "nma tters
affecting the Governnent"”); id. 8 207 (prohibiting anyone who
fornmerly was an "officer or enployee" fromparticipating in
certain governnmental pro ceedings and decisions after |eaving
governnent enploy nment); id. 8 208 (prohibiting an "officer or
enpl oyee" from"participat[ing] personally” in a nmatter affecting
"a financial interest"); 5 U S C 8§ 7324 (1988) (prohibiting an
"enpl oyee in an Executive agency" fromtaking "an active part" in
political canpaigns). And even though the Governnent ar gues t hat
the I nterdepartnmental Wrking G oup was not an
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advi sory coonmttee within the meaning of FACA, M. Mga zi ner
neverthel ess took pains to stress the fact that every nenber of
and consultant to the G oup-whether a regular or specia

gover nnent enpl oyee, whether working full time or part, for pay
or wthout-was required to file a financial disclosure statenent
and to conply with other requirenments of these | aws. See

Magazi ner Affidavit, Gov't App. at 41-43.

These requirenents, then, appear as a signal distinction between
what woul d nornal |y be considered to be "inside" and "out si de"
menbers of advisory commttees. In fact, this distinction-the

| egal obligations and sanctions inposed on officers and enpl oyees
of the Governnment as opposed to private citizens-undoubtedly
provides a substantial part of the justification for the very
different requirenments inposed by FACA on conmttees that are
conposed excl usively of federal officers and enpl oyees and those
that are not. 1In enacting FACA Congress found that "[o] ne of
the great dangers in the unregul ated use of advisory commttees
is that special interest groups nmay use their menbership on such
bodies to pronote their private concerns.” HR Rep. No. 1017,
92 Cong., 2d Sess. 6 (1972). Because comittees not conposed
exclusively of federal officers and enpl oyees have nenbers who
are not required to foreswear their private associations and
insul ate thensel ves against potential con flicts of interest, FACA
requires, as an alternative check, that their deliberations be
conducted in the open.

Wen the najority states that we "need [not] consider whether
Ms. dinton's presence on the Task Force viol ates any conflict
of interest statutes,” My. p. at p. 24 n. 10, it indicates that
we have not been presented with clains under these statutes that
call for adjudication. The question re rmains, however, whether
Congress, if it had ever considered that the President's spouse
m ght be appoi nted an official nmenber of a Presidential advisory
coommttee, would have | abelled her an "officer or enpl oyee"
within the nmeaning of FACA. To put it another way, could Congress
have intended that Ms. dinton, alone of the twelve nenbers of

t he Task Force and 340 nenbers of the Wrking G oup, would be
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entirely exenpt fromthe reach of ethics |aws that Congress has
i nposed on the President hinself? | think not.

In visiting these sundry provisions, | doubt | have said very
much with which ny brethren in the najority Wul d di sagree. Qur
di sagreenent centers, | think, not on Congress's intent in

enacting the relevant statutes, but on the | ens through which we
must viewthat intent in this particular case. The

maj ority argues (1) that construing the phrase, "officers and

enpl oyees, " to exclude Ms. dinton would give rise to weighty
constitutional issues, Maj. p. at p. 22; (2) that the Public
Gtizen Court avoided deciding simlar issues by em bracing "an
extrenely strained construction of the word '"utilized,'" Mj. .
at p. 14; (3) that "[i]t is reasonable ... to construe section
105(e) as treating the President's spouse as a defacto officer or
enpl oyee," Maj. p. at p. 11; and hence (4) that the phrase
"full-time officer or enployee of the govern nent" nust a fortiori
be read to apply to Ms. Ainton, Maj. Q. at p. 24. | renain
unconvi nced.

First, I do not think that section 105(e) can reasonably be read
to create an officer or enployee, either de facto or otherwi se;
and even if it could, I do not think we could avail oursel ves of
such a reading in this case. | noted above that section 105(e)
has been carefully phrased so as not to recog nize an office, an
officer, or an enployee. But equally inportant, |I know of no
case in which the Suprenme Court has saved one provision from
constitutional difficulty by liberally construing anot her,
entirely unrelated provision. In Public Gtizen itself, as well
as in every case cited in Public Gtizen in which the Court

avoi ded a constitutional challenge, the Court sidestepped the
constitutional clains presented through an interpretation of
the statute under attack. See Public Gtizen, 491 U S at 465-66
(citing cases); see also id. at 465, 467 (avoiding a
constitutional challenge to FACA by construing FACA § 3(2)); see
also, e.qg., Edward J. DeBartolo Corp. V. Florida Qulf Coast Bl dg.
& Constr. Trades Council, 485 U S. 568, 575, 588 (1988) (avoiding
a constitutional chal lenge to the National Labor Rel ations Act by
construing NLRA 8§ 8(b)(4)); St. Martin Evangelical Lutheran
Church v. South Dakota, 451 U S. 772, 78~1, 788 (1981) (avoiding
a
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constitutional challenge to the Federal Unenpl oynent Tax Act by
construing FUTA 8 3309(b)). Because it is FACA 'that is under
attack, | think that any additional degree of interpretive
freedomwe enjoy in construing FACA cannot be extended to a
statute authorizing expenditures for Wite House staff.

Second, | cannot believe that Public Qtizen establishes the rule
ny col |l eagues tacitly enbrace. In reaching their hold ing, the
majority inplicitly distinguishes between' "extrenely strained
construction,”™ which, under their reading, Public Gtizen permts
or even requires, and "di si ngenuous evasion,” which it explicitly
forbids. Conpare Maj. p. at p. 14 with 491 U S at 467. The
rule the majority appears to adopt, then, is that judges nust
strain (but nay not evade) the plain neaning of a statute before
they may entertain an "as- applied" constitutional challenge. If
ny col |l eagues are right, the Iine between "extrenely strained
construction” and "di singenuous evasion" will determne the
outcone in every case involving an as-applied chal |l enge
presenting "formdable con stitutional difficulties.”" Public
Gtizen, 491 U S at 466. Wile | suspect ny col |l eagues nay have
sone synpathy (as | do) with Justice Kennedy's position that the
Suprenme Court nmajority in Public Gtizen had stretched its
interpretati on of FACA "beyond the point at which such a
construction re mains fairly possible,'" i~ at 481 (Kennedy, J.,
concurring in judgnent) (enphasis in original), | cannot believe
the Court intended to establish a rule requiring such
constructions in cases posing serious constitutional questions.

A review of its reasoning denonstrates that Public Gtizen
neither explicitly nor inplicitly sanctions "strained" statutory
interpretation. 1Its holding-that the ABA Conmttee was not
"utilized" by the President within the nmeani ng of FACA-was based
principally on three considerations. The first of these was
that, in the Court's menorable phrase, "'utilize' is a woolly
verb," id. at 452, which necessarily requires judicial
definition. Second, it recognized that a "dictionary readi ng [ of
the word "utilize" in] FACA's defini tion of '"advisory comttee'"
would lead to a statute of "alnost unfettered breadth" and
produce "absurd results.”
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Id. at 452 & n. 8, 452-54. Taken literally, FACA s definition
woul d have endowed the President with Mdas ears capabl e of
turning any continuing source of consensus opinion into a FACA
coommttee. 1In such a world, the physicians jointly consulted to
protect the President's health, the editorial board of the
President's favorite newspaper, and two dietitians jointly

pl anning the President's nmeals could all be classified as
"Presidential advisory commttees" subject to regul ati on. Because
"the literal reading of [utilize] would 'conpel an odd result,'"
the Court "search[ed] for other evidence of congres sional intent
tolend the termits proper scope." id. at 454 (citation
omtted). Third, on examning FACA's origins and | egislative

hi story, the Court concluded that while "it seens to us a cl ose
questi on whet her FACA shoul d be construed to apply to the ABA
Commttee, ... we are fairly confident it should not." 1d. at
465.

The Court reached this last conclusion in significant part on the
basis of the foll ow ng passage fromthe FACA Conference Report:
"The Act does not apply to persons or organi zati ons whi ch have
contractual relationships with Federal agencies nor to advisory
commttees not directly established by or for such agencies." 1d.
at 462 (enphasis added by Public Gti zen). The Court al so noted
that the relationship between the ABA Coomttee and the Justice
Departnment had not fallen within the scope of President Kennedy's
Executive O der No. 11007, fromwhich FACA was derived. 1d. at
462-63. Fromthis, the Court concluded that "[t] he phrase 'or
utilized therefore appears to have been added sinply to clarify
that FACA applies to advisory coommttees established by the
Federal Government in a generous sense of that term" id. at 462;

and that "[r]ead in this way, ... the word 'utilize' does not
describe the Justice Departnent's use of the ABA Com mttee," id.
at 463.

In applying what the majority, My . Qo. at p. 8, has laconically
(and accurately) described as a "rather sweeping"” statutory
definition of "advisory coomttee" to the unique relationship
bet ween the Justice Departnment and the ABA Commttee, the Court
concluded that it was nore probable than not that Congress did
not intend that FACA apply to



16

such privately organi zed groups. Neverthel ess, because it

consi dered the question close in light of the broad sweep of the
definition, literally interpreted, it applied its venerable rule
of statutory construction to tip the bal ance away from one t hat
woul d have presented "formdabl e constitutional difficulties.”
id at 466.

In this case, we deal not with woolly terns but with the nmeaning
of two words in common | egal usage, "officer"” and "enpl oyee."

Far fromcreating absurdity, literal interpreta tions of these
terns are necessary in order to give effect to the congressional
policy of drawi ng sharp distinctions be tween individuals outside
the Governnent and those withinit. And in contrast with Public
Gtizen, in which no statutory definition of "utilize" was
avai | abl e and great weight was placed on |egislative history,
definitions of both "officer" and "enpl oyee" have been enacted
into law by Congress. In this case, none of the considerations
animating Public Gtizen are renotely presented; and because we
do not deal with anbig uous terns, there is no "bal ance" to be
tipped by resort to | egal maxi ns. Despite appearances, Public
Gtizen has little to do with the case we deci de today.

Finally, to conclude ny statutory analysis, | note that the N xon
| Court engaged in a patently straightforward inter pretation of
Federal Rule of Orimnal Procedure 17(c), 418 U S. at 697-702,
even though it recognized that "[i]f we sustain[] this chall enge,
there [wWill] be no occasion to reach the claimof privilege
asserted." |~ at 698. Needl ess to say, the considerations
counsel i ng avoi dance of difficult constitu tional issues were
never nore pressing than on the facts of N xon L Because | can
find no credible argunent to the contrary, and because | cannot
bring nyself to strain the neaning of "officer"” or "enpl oyee" to
produce one, | would hold that the Task Force was not exenpt from
the public disclosure requirements of FACA; and having done so,
woul d address the constitutional inplications of that hol ding.

AS | pointed out earlier, the Supreme Court has acknow edged a
Presidential right to confidentiality that "is funda mental to the
operation of Governnent and inextricably root-
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ed in the separation of powers under the Constitution."

N xon I, 418 U S. at 708. Al though the privilege is not

absol ute,- the Court has only twice found that it nust yield to
conpeting constitutional interests, such as "the primary con-
stitutional duty of the Judicial Branch to do justice in crimna
prosecutions,” i~ at 707; and in each case, it has protected the
confidentiality of Presidential comunications fromun war r ant ed
di scl osure.

In N xon I, in which President N xon sought to enjoin the
subpoenai ng of certain of his papers, the Court found it
necessary to

wei gh the inportance of the general principle of confi dentiality
of Presidential comunications in performance of the President's
responsibilities against the inroads of such a privilege on the

fair admnistration of crimnal justice.

Id. at 711-12. It concluded that the President's "generalized

interest in confidentiality- ... cannot prevail over the funda-
ment al demands of due process of lawin the fair admnistra tion
of crimnal justice." Id. at 713. Accordingly, it ordered the

exam nation in canmera of the papers subject to an instruction
that the district court be scrupulous in "pro tect[ing] against
any release or publication of material not found by the court [to
be] probably adm ssible in evidence and rel evant to the issues of
the trial for which it is sought."

ld. at 714.

N xon Il involved a balancing of the President's interest in the
confidentiality of his communications agai nst other nation al
interests. In that case, forner President N xon asserted the
Presidential privilege in a challenge to the constitutionali ty of

the Presidential Recordings and Materials Preservation Act, which
pl aced his papers in the custody of the Admnistra tor of Ceneral
Services. See 433 U S at 429--30. The Suprene Court found that
the statute was constitutional because of the N xon papers'

hi storical inportance and their possible significance as aids to
the | egislative process, and because of "the safeguards built

into the Act to prevent disclosure of [confidential] materials

and the mninmal nature
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of the intrusion into the confidentiality of the Presidency." - I~
at 454. Those safeguards included the requirement that "any
party's opportunity to assert any ... constitutionally based right
or privilege" be protected. & at 450 (quoting section 104 of
the Act). The Court concluded "that the screening process
contemplated by the Act [,which was to be conducted by
Executive Branch archivists)] ... will not constitute a more
severe intrusion into Presidential confidentiality than the in
camera inspection by the District Court approved in [Nixon I]."
|d. at 455.

In these two cases, the Court permitted only the most limited
intrusions on the privilege. FACA, by contrast, would have
required that the Task Force operate in the full glare of
provisions requiring public meetings and disclosure of records.
It is hard to imagine conditions better calculated to suppress the
"candid, objective, and even blunt or harsh opinions,” Nixon 1,
418 U.S. at 708, that the President was entitled to receive from
the twelve advisors he had appointed to his Task Force.
Because none of Congress's purposes in enacting FACA are of
agravity that would justify~r overriding the Presidential
privilegein this case, | would conclude that FACA is
unconstitutional as applied to the Task Force.

For the foregoing reasons, | concur only in the majority's
conclusion, in Part |11 of its opinion, that FACA's public
disclosure provisions may not be applied to the Task Force.
With respect to Part IV, | agree that the district court must
develop further facts before it can determine whether the



Working Group, or any division thereof, qualified as an
advisory committee under FACA.



