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Re: Serial Prosecutions of Doctors
Dear Colleague:

The pressure on the medical profession has ratcheted up another notch, as we begin to see the effects of the Kassebaum-Kennedy (HIPAA) criminalization of medicine.

Now the “Central Illinois Health Care Fraud Task Force” steamrolls small practitioners as no one has ever seen before. Jail time is the goal, as ambushed physicians are thrown into the slammer.

Dr. Rinaldi of Springfield, for example, was recently imprisoned for months even before trial. The basis for his incarceration: his inability to find patient sign-in logs for his dental practice.

He’s 66 years old, an awfully advanced age to be trapped with murderers and drug addicts in an unsupervised jail cell. But that doesn’t seem to bother the prosecutors much.

His wife Rosemary said that her husband was truthful when he told the judge that he did not know where the sign-in sheets were.  “He’s just very forgetful,” she observed.  “This is all a big mistake.”
Was it?  HIPAA appropriated megabucks for the scapegoating of physicians and other caregivers.  Prosecutors use it or lose it.

An FBI dragnet that might make bin Laden wince traveled all the way to Colorado in search of Dr. Rinaldi’s medical records.  The Springfield State Journal-Register quoted a Colorado police department coordinator as saying she met FBI agents there, who were tracking down Dr. Rinaldi’s son in case he had some of the records.

The prosecutor said that Dr. Rinaldi would be released if and when he produces the sign-in sheets.  Dr. Rinaldi’s attorneys said nothing, because a court gag order quashed further publicity.

Trial is scheduled for February 2002.  This will be at least the third serial prosecution of a caregiver with a small practice in central Illinois.
The prior Springfield victims were Dr. Robert Mitrione and his wife Marla, convicted on September 12th.  A psychiatrist, Dr. Mitrione served the community in a cost-effective manner.  But there is big money to spend on prosecuting, and more than $1 million was probably spent on targeting Dr. Mitrione’s small practice.

The prosecution filed a 23-page indictment, filled with 15 separate counts.  The indictment included five different criminal statutes, culminating with the expansive criminal provision imposed by Kassebaum-Kennedy. In all that, less than a dozen services to patients were identified, amounting to a trivial sum in Medicaid reimbursements.  It was all smoke and no fire.  

The central charge was billing Medicaid for services Dr. Mitrione's office provided under his supervision, without his personal attendance: “substitute billing.” In fact, the government claim forms expressly allow substitute billing, certifying that services had been personally furnished by the physician or by an employee who was under his personal direction. 

“Go tell it to the jury,” said the court, in effect, in its ruling in response to defendants’ motion to dismiss the charges. But when defense counsel took their case to the jury, they ran into an ambush.

What began as a minuscule Medicaid billing dispute sprang to life as the prosecution put a few disgruntled psychiatric patients on the witness stand.  Their highly emotional testimony was irrelevant to the billing issue and was based on the theory that one of Dr. Mitrione’s therapists was unqualified due to lack of a college degree. As confirmed by 
experts at trial, a college degree is not required to provide counseling.  Though immaterial to the case, the inflammatory, prejudicial testimony was allowed.

The most harmful surprise, however, was saved for last.  While the indictment mentioned only a handful of cases, Government Exhibit 20B labeled 1,178 bills as “CLAIM, NO SERVICE.”
In fact, those claims merely lacked documentation in the physicians’ office. The records were probably located elsewhere, as at the hospital or another clinic, or simply misplaced.  No direct evidence, as by credible patient testimony, was offered to prove that patients did not receive these services.

In closing, the prosecutor even introduced his plea for conviction of the physician by talking about the terrorist attack on 9/11.  Defense counsel objected strenuously, to no avail.

You may recall reading how Chief Counsel for the Office of Inspector General, D. McCarty Thornton, assured us “that the laws the agency uses to prosecute physicians for fraud do not apply to billing errors or negligence” (quoted by AM News, 6/26/00).  We have seen that promise violated over and over─and not just in Illinois.  There are probably cases in your state, but even if not, precedents established in one district apply throughout the nation.

In the distant past, organizations like the AMA might have been expected to stand up to defend our profession against harassment of physicians.  Now, sadly, the AMA cares more about defending its lucrative government-imposed CPT monopoly than defending interests of patients and physicians.

AAPS is not standing silently by as the scapegoating worsens.  Neither should you. In the past year, we have helped more than a dozen physicians who were subjected to unfair harassment.  We have filed several key amicus briefs in formal legal proceedings.

We will assert our presence on Capitol Hill itself, educating legislators about prosecutorial abuses and government interference in the practice of medicine.  Government must be held accountable.  Mr. Thornton’s promise -- that there will not be prosecutions for “billing errors or negligence -- must be fulfilled.

We need your help in this effort!  Please send in the membership card, and encourage colleagues to join as well. You can also help with a tax-deductible contribution to the American Health Legal Foundation.

Members obtain special benefits through our limited legal consultation service, which has been invaluable to numerous members in this era of armed bounty hunters and incomprehensible documentation requirements.  Your membership dues also help support AAPS assistance of physicians who are unjustly prosecuted.

The government is waiting to gauge the physician response to its stepped-up prosecutions.  With your help, AAPS can protect the medical profession against such harassment.

Sincerely,

P.S.  If you join now, then we will send you a free copy of our brief primer, “Autopsy of a Prosecution,” providing greater detail, and a free audiotape “The Knock at the Door: Audits, Licensure Actions, and Prosecutions” from our 58th annual meeting.

