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STATEMENT OF IDENTITY, INTEREST AND SOURCE OF AUTHO RITY
TO FILE

The Association of American Physicians & Surgeons, (#®APS”) is a
non-profit national organization consisting of thousaoidshysicians in all
specialties. Founded in 1943, AAPS is dedicated to defendirgatiest-
physician relationship and the ethical practice of medickh&PS is one of the
largest physician organizations funded virtually entirgiyte physician
membership. This enables it to speak directly on behdfeoéthical service of
patients who entrust their care to the medical profassfAPS filesamicusbriefs
in cases of high importance to the medical professionthilseone. See, e.g.
Stenberg v. Carhar630 U.S. 914 (2000) (U.S. Supreme Court frequently citing
AAPS submission)tJnited States v. Rutgard16 F.3d 1270 (@Cir. 1997)
(reversal of a sentence as urged bwiancusbrief submitted by AAPS).

Of particular interest to AAPS is the growing retaliatipnhospitals against
physicians who speak out in favor of improved patient cRegaliation against
physicians who speak out for patient care is very real asc lireadful chilling
effect on the entire profession. Free speech is imptariaall walks of life, but it
Is absolutely essential in connection with how patierddraated at our public

hospitals and facilities. Nothing in federal or state dathorizes or confers



immunity on those who retaliate against a physician foaldpg out. AAPS
submits this brief to emphasize that legal accountalbdit hospitals and their
administrators must be upheld to ensure that physicianspeak out for patient
care in the future without fear of retaliation.
BACKGROUND

“All witnesses agreed that the time in issue, late 1988arly 2000, was a
time of severe decline for the Delaware Psychiatent€r ....” Appellant’s
Opening Br. hereinafter “App. Br.”] at 12. Appellee Henry herself described the
DPC as being in a state of “crisis”. (HenA£135 At the time, DPC was the
only in-patient facility devoted to caring for Delaware’sntadly ill and otherwise
disturbed or addicted persons (Sylvesé&27-32, 641, 659, 661, 138§et the
DPC was understaffed from at least 1998 to 2000. (Sylvés2ér) The facility
was tragically plagued with patient suicides (Sylve#iéB2-33, and care was
deteriorating further. The medical care there was stennaate that the federal
government even sought to deny reimbursements worth $6.5 tolhmil
(Sylvester, SpringeA633-34, 659-60, 690, 787-B8In a remarkable
understatement, former Secretary Sylvester declare®®@t‘has been a long-

standing challenge for the State.” (Sylvesf&32, 709.



While harm to patients posed by DPC is clear to all now, Appér.
David Springer was the one who risked his career by speaking favor of
patients when many others were silent. It was througlspringer’'s courageous
efforts that public attention became focused upon fR€,Dvhich in turn made
improvement possible. As training director at the DR@as Dr. Springer who
stood up for defenseless mental patients. It was he whardk=sa better care for
them that seems so obvious in retrospect. He should havatelly been
commended by the State for highlighting what others wouldewmatgnize or admit
until years later. His actions were exemplary inipgtthe patient before his
advancement and even his livelihood. Dr. Springer was tisemuécation in the
medical profession of the ideal of “omnia pro aegroto’ll fta the patient.”

As recounted by the judge below, Dr. Springer couragg®pslke about
“concerns of a grave nature,” thereby expediting reailexdition to correct them
for the benefit of patients. He described the “egregionditons” at the DPC
(Op.2;A28), which included “at least twenty-three separate topedyding]
attempted suicides, security failures (including patiecagss), understaffing,
violations of Medicare regulations ... and lack of gyaiiedical care.” (Op.1;
A5). Dr. Springer was entirely professional in soundmgalarms, documenting

and supporting his views in detail in memos. One memdXh&Bpringer sent to



public officials, dated November 23, 1999, detailed his warningst abewoor
treatment of patients and the overall crisis at DB@lfit(PX2;A1389. He
depicted the unsafe working conditions and lack of adetafethat subjected
patient care to unnecessary risk. (PX2; Sylvesd39-40, 1388 Five months
later, on March 21, 2000, Dr. Springer described in a repothéoDPC
Governing Body various wrongdoing and fraud, alleging dece#gilators and
observing the risk to patients from decisions made by non-algzicsonnel.
(PX5, SpringerB402-03, 1164-75, 788-39

Dr. Springer’'s reward was that the State terminated Idpecifically, the
DPC failed to renew his annual contract despite having regutréwed him in
the past. Rather than being commended, Dr. Springer wastidly told to get
out. His speaking out for patient care was not welconaven tolerated. He
suffered the same indignation and harm to his careestitiiegs fear into the heart
of every physician in the country who withesses inadegondical care. Speak
out, and lose your job. Some states have passed whistlelidoveeto guard
against this in certain circumstances, but in thidexdnt is the First Amendment
that provides the real protection against retaliation.

Appellant Henry effectively terminated Dr. Springer notdafter he spoke

out against the inadequate patient care. The State detffeadsion on appeal by



citing a lack of a formal bid by Dr. Springer, but the tdnelow observed that
“Springer was the only independent contractor psychiathkstda® submit a
proposal that year,” (Op.241). Since 1991, DPC terminated only Dr. Springer’s
contract among all other contracts with independent cdotrpbysicians.
(Sylvester,A671-73.

The State denied that it had retaliated against Dr. Spribgea jury found
that it had after hearing testimony and reviewing many etshilbian exhaustive
trial. There was no outlandish verdict or award tilea¢ might shock someone’s
conscience. The jury awarded less than one million dollamodest amount for a
physician who risked his professional career for the saketiehpgand, as found
by the jury, was injured as a result. In the absentki®felief, the chilling effect
would deter physicians from ever speaking out in favor of patemet. In mental
facilities, where the patients themselves cannot speakhaewe would be nothing

to check deterioration in care.

ARGUMENT

Retaliation, and the fear of retaliation, createaormous disincentive for
physicians to speak out for improving patient care. Whistlediswand advocates
of quality health care should not fear losing their job or ojppdaties when they

disclose inadequate medical care for patients. Thicpelies almost entirely on



the medical profession to serve the interests of gatiaruncovering, addressing
and improving the quality of medical care. Physiciamsduty-bound by medical
ethics to stand up for patients and be as vocal as possieléucing and
eliminating any deficiencies in care. Medical ethicuunega physician to speak
out on issues of patient care and safety and on undersigBylgesterA253-54,
159-60Q Appellant David Springer, M.D., acted courageously amdnsendably
in blowing the whistle on the inadequate care of patiahésstate facility.

The State’s retaliation against Dr. Springer for hispokenness in favor of
patients is an affront to the entire medical professibime relatively modest award
below of less than one million dollars is a smadpstowards removing the chilling
effect of retaliation that silences so many in the wedgrofession. Even now,
few, if any, are willing to sacrifice their careerslas Springer did. If this Court
were to overturn the award here, then we can expediysgian to speak out for
patient care in a government facility. Where, ag httre jury properly finds that
retaliation occurred, affirmance is essential to makéedar that retaliation will not
be tolerated against those who stand up for patient carexpdained below, the
particularly wanton effect of retaliation in this cas®l the medical field in general

reinforces the need to affirm here.



It is particularly inappropriate for Appellant-Defendaméssert immunity
for the retaliation found by the jury. Patients can sudfed even die if physicians
and others do not speak out about substandard care. |e pstahiatric facility,
it is virtually impossible for patients themselves to ptam in a meaningful
manner. Yet the State implicitly asserts here a powvestaliate, with immunity,
against physicians who decry poor medical care. Nothitigeitaw supports such
an argument, and it should be emphatically rejected.

After hearing from the witnesses and examining the dontaneevidence,
the jury below found that Appellee Dr. Springer’s First Anmaerdt speech was a
“substantial or motivating” factor in the State’s deaisimt to renew his contract.
There is no basis for overturning this jury verdict. AppatiHenry’'s appeal raises
sixteen issues, none of which have any merit. Omestoqn is at the heart of this
case, and the answer must be resolved against the 8tas the State have
immunity to retaliate against an outspoken physician? SuotlyThe First
Amendment and the interest of patients at public hospitdikate against any

condoning of retaliatory conduct.



l. DR. SPRINGER’S OUTSPOKENNESS FOR PATIENT CARE

SHOULD BE FULLY PROTECTED AGAINST RETALIATION BY

THE STATE.

Speaking out against inadequate patient care at afatdity is of obvious
public concern, and the court below properly found this to begied First
Amendment speech. Physicians should be encouraged to eipotddems in
medical care so that remedial action may be talsse, e.gCommonwealth of Pa.
ex rel Rafferty v. Philadelphia Psychiatric Ct856 F. Supp. 500 (E.D. Pa. 1973).
“It can hardly be doubted that conditions at a stagatal hospital are matters of
considerable public concern on which citizens ... ordipduave the right to
comment freely. And it is equally clear that defendaimtg'rest in allaying the
anxieties of some of their employees is, under the Prddxalancing test, totally
insufficient to outweigh [a nurse’s] interest in speakinglireabout Haverford
State Hospital.”ld. at 507-08. There, as here, the caregiver spoke about inéglequa
care at a state psychiatric hospital, and damages shoalddvded for retaliation.

The First Amendment plainly protects Dr. Springer adgagisliation for his
speech. IiBaldassare v. New Jersethe plaintiff, a law enforcement investigator,
was demoted and eventually fired after he helped condunt/astigation into

criminal allegations against two members of the Prose€suDffice. 250 F.3d 188,

192-93 (&' Cir. 2001). The district court granted summary judgmenthier



defendants on the plaintiff's claim for violation of hights by not allowing “*him
to exercise his freedom of speech in speaking out abowotugapublic issues.”1d.
at 194. On appeal, this Court reversed the lower court loynigolthat
Baldassare’s expression in his investigation is constitatly protected.”ld. at
200. This Court’s decision was grounded in the fact thapldiatiff's
“investigation involved a matter of public concern” anl‘ state has failed to
establish its interest outweighed its employeels.” This Court also rejected the
defendants’ claim of qualified immunity noting that “as of 1882 law was
‘clearly established’ that a public employee could nodéeoted in retaliation for
exercising his rights under the first amendmemd.”at 201.

The number one cause of deaths in America is not treig&; handguns, car
accidents, or other familiar calamities. Instead tolpekiller is reportedly hospital
errors, incompetence, wrongdoing and cover-ups. “If ylmbugp all the deaths
each year from crime, from motor vehicle accidents amah fires, they will not
equal the estimated 80,000 people who die in hospitals anifmaaiiysome form of
negligence or malpractice.” Bob Herbert, “Victims of Malgtice Face a New

Knife: Health ‘Reform,” San Jose Mercury News 9B (Add., 1994). That was

ten years ago, and only the tip of the iceberg theror&s of thousands of patients



each year are left paralyzed, brain-damaged, blind or odeherribly disabled
from malpractice.”Id.

The ten years since 1994 has seen worsening of cares mespiect, due to
the enormous chilling effect of retaliation againsygicians like Dr. Springer.
The incessant intimidation of physicians who speak outitab@or care, as Dr.
Springer did, has kept the numbers of deaths caused by heoggti@nomically
high, and yet undisclosed to the public eye. Severa$ysgr a widely publicized
study by the Institute of Medicine reported that hadpihegligently kill as many
as 98,000 patients each year, as discussed below. How catula tvith so many
physicians watching? The answer is illustrated by this cbBe. Springer, who
complained about hospital negligence and found himself sulljexte career-
ending action by the hospital. Predictably, the nunolbeleaths caused by hospital
negligence has not declined since the Institute of Mgl report.

The Christian Science Monitor reported last year thabtial of every 200
patients admitted to a hospital died because of a treatnistatke ... [which] was
more ... than died in 1998 from highway accidents (43,458), lraaser
(42,297), or AIDS (16,516).” It then added that some experts thiskaumber of
deaths due to hospital misconduct “was almost certaintpalow.” Gregory M.

Lamb, “Fatal Errors Push Hospitals to Make Big Changgéhristian Science

10



Monitor (July 8, 2004). The only way to reduce these errdsstop retaliation
against physicians like Dr. Springer who speak out agaiiséteatment of
patients.

A study by Health Grades, Inc., estimates that na@icors in American
hospitals “contributed to almost 600,000 patient deaths over she¢hpee years,
double the number of deaths from a study published in 29@0ebinstitute of
Medicine.” Paul Davies, “Fatal Medical Errors Said ToNBere Widespread,”
Wall Street J., at D5 (July 27, 2004). This Health Gratielyavas based on data
from “37 million Medicare patients in every state otlaee years.”ld. But when
physicians like Dr. Springer complain about poor care, theg discipline by the
hospital and revocation of their privileges or even lieenghis retaliation must
stop to allow improvement in safety at hospitals.

This type of retaliation by a hospital sets a dread®et@dent for other
physicians knowledgeable about poor hospital care. Ditt Bantz published a
study of about 400 physicians in a 1998 edition oflth@nal of Emergency
Medicine He found that almost 1 in 4 of roughly 400 physicians who regabn
to his survey had been terminated or threatened with teionrfat reporting
problems with patient care. Steve Twedt of the PittsbBagt-Gazette has

reported on the same problem in his series “The Costwfa@e.” His articles

11



demonstrated the pervasiveness of this problem nationdederibing in detail the
experiences of 25 physicians and a nurse, all of whom erpedeetaliation after
trying to improve care at their respective institutions.

Dr. Harry Horner is a physician who had to fight all theysw@the Supreme
Court of his State of Virginia to obtain reinstatement aftéaliation for
complaining about poor care at the hospitée Horner v. Dep’t of Mental
Health, Mental Retardation, & Substance Abuse Se2é8 Va. 1872004).
Though difficult to glean from the reported decision, Dr. onvas exposing the
poor care of patients when an administrator at Westaite Sospital charged him
with violating another employee’s right to confidentialiffhe administration of
Dr. Horner’s hospital added charges that he was guilapate and neglect
because he failed to wear gloves while dressing a wouadpatient’s foot. See
Bob Stuart, “Court Rules for Whistleblower,” News Virginighune 16, 2004).

The impact of allowing retaliation against physiciake IDr. Springer is
severe. While the hospital benefits economically flrarshing up problems and
covering up negligence, the public pays an enormous miaeed. Lives are lost.
Establishing quality control of the delivery of medicare may be economically

harmful to the hospital, but essential to the publiafety and economics. Killing

12



the messenger does not resolve the problem. Insteastaieeshould be held
legally accountable.

On appeal, the State insists that Dr. Springer’s spemtiained falsehoods
and was disruptive, but that misses the point. Dr. Springs right to highlight
problems now widely recognized to have existed. He performatiiable service
to his patients and the public by speaking out. Retafisgainst a medical
professional is not justified by insisting that theesgewas disruptive or that a few
of the statements are debatable. Six doctors and other meeafitee DPC
Medical Staff attested to the truthfulness of Dr. Sprirgystatements. Sylvester’'s
testimony reinforced Dr. Springer’'s concerA2%1-53. Five other doctors
reinforced the validity of Dr. Springer’s criticisms)ycaHenry herself admitted to
some of their validity. The jury was absolutely eatrto affirm Dr. Springer’s
free speech and reject Henry's arguments.

The facts here fully support Dr. Springer’s jury verdiet.Pickering v. Bd.
of Educ, 391 U.S. 563 (1968) a high school teacher was fired from hisyjtie
defendant after he sent a letter critical of the deferglpast handling of proposals
to raise more money for the schools to a newspdpeat 564. The U.S. Supreme
Court held that the plaintiff's free speech rights werdated by the defendant’s

actions. Id. at 565. The Court held that “absent proof of false istates

13



knowingly or recklessly made by him, a teacher’s exerafshis right to speak on
issues of public importance may not furnish the basikitodismissal from public
employment.”Id. at 574. Similarly, Appellant violated the free speeghts of

Dr. Springer in effectively terminating their relatims The Court discussed the
importance of balancing the employee’s interests ‘@szen, in commenting
upon matters of public concern and the interest oStage, as an employer, in
promoting the efficiency of the public services it perfotm®ugh its employees.”
Id. at 568.

Similarly, this Court inCzurlanis v. Albaneséecided that the plaintiff's free
speech rights “were violated as a matter of law.” 721 2®9 (' Cir. 1983).
The plaintiff worked as a mechanic for Union County and suspended twice
without pay and frequently transferred after he spokelaigpBoard meetings
concerning “inefficiency, false reports, duplication, and gessary work on and
parts for vehicles under the jurisdiction of the DivisadrMotor Vehicles.” Id. at
100. In concluding that the plaintiff's “speech was pra&écinder the First
Amendment,” the Court took into account the fact that “tieer® evidence that
the relationship between Czurlanis and his immediate supevas seriously
undermined or that the operations of the Division of M¥®hicles were

disrupted.” Id. at 106-07. The Court also noted that “the defendants [did not]

14



contend that Czurlanis’ statements ‘have in any way impatietigerformance of
his daily duties.””Id. at 106-07 (quotinéickering 391 U.S. 563, 572 (1968)).

Other courts have held likewise. Mangieri v. DCH Healthcare Authority
the 11" Circuit held that the plaintiff “is not barred . rofn asserting claims for
the alleged violation of his First Amendment rights su# under § 1983.” 304
F.3d 1072, 1076 (11Cir. 2002). In that case, the plaintiff medical doctorgde
receiving complaints from the Authority regarding the gqualf anesthesia
services provided” by his company after he “opposed a proposag [#Authority.”
Id. at 1073-74. Subsequently, the defendant [Authority] told tnatpf that they
would not renew his contract when it expired at the entaifytear.Id. at 1074.
The district court incorrectly relied on the U.S. Spe Court’s decision iBd. of
County Comm'Rs v. Umbeltl8 U.S. 668 (1996) in ruling for the defendant. In
vacating the district court’s decision, thé"@ircuit refused to “conclude, as the
district court did, that the absence of an automatewal provision in the 1998
contract prevented the non-renewal of that contraat fronstituting a
‘termination’ of a pre-existing commercial relationshigvfangieri, 304 F.3d at
1075.

In Jones v. Memorial Hosp. Systetime plaintiff, a nurse employed by the

defendant, wrote an article which was printed in a localgapsically describing

15



the conflict between the wishes of terminally ill pat&eand their families and the
orders of the attending physicians.” 677 S.W.2d 221, 223 (Tex.JAPjst. 1984).
After the hospital fired her, the plaintiff brought aniaetagainst them for
infringing her free speech rights under the Texas ConstitudornThe Court
looked to “federal first amendment cases for guidance &t 224. The Texas
Court stated that “the plaintiff may still assert hexirwl for reinstatement if the
hospital’'s decision was grounded upon the plaintiff's exeroif her
constitutionally protected first amendment freedom of gpédd. at 225. Since
the hospital was technically privately owned, the Court reled the case to
determine whether the state action doctrine applied toa$tal.ld. at 225-26.

Dr. Springer spoke out for patient care, which subjecteddhanistrators
of the DPC to scrutiny and criticism. The jury found th@twas improperly

injured in retaliation, and that finding should be affirnimede on appeal.

[I.  THE STATE IS NOT ENTITLED TO QUALIFIED IMMUNITY FOR
RETALIATION.

The State has no basis for asserting immunity here. Aighag has a clear
right — and even a professional duty — to engage in Aimstndment speech about
inadequate care at state facilities. Retaliating afjaanch a physician is a clear

violation of his federal constitutional right. “If tHaw was clearly established, the

16



immunity defense ordinarily should fail, since a reasbnatmmpetent public
official should know the law governing his conduct.Groh v Ramire540 U.S.
551, 563-64 (2004) (quotingarlow v. Fitzgerald 457 U.S. 800, 818-19 (1982)).
Qualified immunity does not protect such retaliatioBee generalhAtkinson v.
Taylor, 316 F.3d 257, 261 (3d Cir. 2003). Moreover, it is so clearly wtong
terminate or fail to renew a contract due to outspokenmesgatient care that it
would contravene public policy to extend immunity to sucbuwrnstances.

The U.S. Supreme Court has clearly establishedriiapendent
government contractors like Dr. Springer are not to be texted for exercising
their rights under the First Amendmer8ee Bd. of County Comm'Rs v. Umbehr
518 U.S. 668, 686 (1996) (declaring “the right of independent government
contractors not to be terminated for exercising their Rinsendment rights”)see
also O’Hare Truck Serv., Inc. v. City of Northlalkd 8 U.S. 712, 723 (1996)
(“Independent contractors, as well as public employeesgratitled to protest
wrongful government interference with their rights ofesgeand association.”);
Kattar v. Three Rivers Area Hosp. Auth2 F. Supp. 2d 789, 798 n.8 (W.D. Mich.
1999) (“[E]ven though he was not an employee, his statuswvalar to that of an

employee in that many of the same workplace considasathat apply to

17



governmental employees’ free speech rights also applyttarkarole as a
provider of services ....").

This Court has repeatedly rejected arguments for immumiyalogous
contexts. Rejecting immunity, this Court has emphasized‘dsof 1982 the law
was ‘clearly established’ that a public employee cooldoe demoted in
retaliation for exercising his rights under the first anmeedt ...."”” Zamboni v.
Stamler 847 F.2d 73, 80 (3d Cirgert. denied488 U.S. 899 (1988) (quoting
Bennis v. Gable823 F.2d 723, 733 (3d Cir. 1987%ee also Rode v.
Dellarciprete 845 F.2d 1195, 1201 (3d Cir. 1988) (reversing grant of summary
judgment to a governmental entity, holding instead tfjdtiblic employees retain
their first amendment right to comment on mattersulilip concern. Thus, the
protected or unprotected character of [plaintiff's] spesdnpreliminary problem
of importance.”) (citations omitted).

Limiting immunity in the context of medical care is pautarly important in
light of public policy in favor of quality medical carémmunity has been
repeatedly rejected for hospitals and other facilitiesnalogous circumstances of
malice or bad faith. Recently, for example, the Stat€onnecticut abrogated
common law immunity for hospital peer reviews when neaéigists. SeeChadha

v. Charlotte Hungerford Hosp272 Conn. 776 (Feb. 15, 2005). There, as here, the
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court denied a motion for summary judgment based on immufhgugh that
case concerned a Connecticut statute, it discussedibiie policy interests
underlying immunity. There is no public policy justifiaatifor protecting malice
or retaliation. Quite the contrary, the entire weighpublic policy is in favor of
encouraging outspokenness about the quality of medical care

Even where federal law has expressly provided for imtyilny hospitals,
courts have emphasized the need to limit to its scopeswasihere, a jury has
found that an administrator has acted imprope8ge, e.gBrownv. Presbyterian
Health Care Sery101 F.3d 1324 (1bCir. 1996),cert. denied520 U.S. 1181
(1997). “We are not persuaded by the defendant’s view. Utsdigreiory, a peer
review participant would be absolutely immune from liability [fuis] actions so
long as it produced a single expert to testify the requiresa@t2 U.S.C. §
11112(a) were satisfied. This would be in direct contraventdCongress’
intention to provide ‘qualified immunity.” Moreover, to ren@a plaintiff's
claims from the jury simply because ‘a difference aham among experts’ exists
would abrogate the jury’s responsibility to weigh the eviegnce and determine
the credibility of withesses” 101 F.3d at 1334 (emphasis added).

This express congressional intent to respect the juryctexplplies with

even greater force here. In tBeowncase, there was no termination of the
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physician’s privileges, and the ultimate recommendationmadified to “allow[]
Dr. Brown to reapply for privileges after fulfilling dern training requirements.”
Brown 101 F.3d at 1328. Dr. Springer, in contrast, was cut offedntirThe jury
verdict is not to be disturbedsee Islami v. Covenant Medical C822 F. Supp.
1361, 1374 (N.D. lowa 1992) (“The critical issue in Dr. Islamiigtion for
summary judgment becomes whether the procedures the deteaffarded to Dr.
Islami were fair under the circumstances. ... Thetdmlieves that “fairness
based on the circumstances” is the paradigm jury questiba.parties have
diametrically opposed views on the issue and believe tedathual record viewed
as a whole supports their positionhis is an issue for the jury to decidg)
(emphasis added).

It is now widely recognized that hospital administratoterotioak their
retaliation with pretextuapost hocclaims of disruptive speech by the targeted
physician. Courts have consistently rejected such edtzation, and the court
below was correct in rejecting this argument. “At thesetjtwe reject
[defendant’s] suggestion at oral argument that a findingpténtialdisruption
could be sufficient to outweigh [plaintiff's] interestso The contrary, in cases such
as this involving speech on matters of significant puldiecern, a showing of

actualdisruption is required. ... Moreover, a finding of actdiglruption, while
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necessary, is not sufficient to a determination that th@@me’s speech is not
protected.” Zambonj 847 F.2d at 78-79See alsclark v. Columbia/HCA Info.
Servs, 25 P.3d 215 (Sup. Ct. Nev. 2001) (denying immunity to HCA for renxgpki
privileges based upon the pretext of disruptive behaviahdyhysician)Rosner
v. Eden Township Hospital Distric88 Cal.2d 592, 598 (1962) (in a case
concerning retaliation against a physician for testimomret)a hospital in a
malpractice action, the court emphasize that “[i]rséheircumstances there is a
danger that the requirement of temperamental suitahilitype applied as a
subterfuge where considerations having no relevance &sétare present”);
Lawrence R. Huntoon, M.D., Ph.D., “Abuse of the ‘DisruptPhysician’ Clause,”
9 Journal of American Physicians and Surge6B8g9Fall 2004) (“The term
‘disruptive physician is purposely general, vague, subgectud undefined so that
hospital administrators can interpret it to mean whatehey wish.”). Appellant
Henry's pretextual claims that Springer’'s speech obstru2Rd policy
implementation cannot withstand scrutiny.

There is no immunity for the retaliation proven in trase, and the jury

verdict should be sustained.
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CONCLUSION

The decision below should be affirmed.

April 26, 2005
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