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STATEMENT OF IDENTITY, INTEREST AND AUTHORITY TO FILE1 

 Founded in 1943, Amicus Association of American Physicians and 

Surgeons, Inc. (“AAPS”) is an organization of physician members located 

throughout the Nation, including many within the jurisdiction of this Circuit.  

AAPS has long been dedicated to defending the practice of private, ethical 

medicine.  AAPS has filed numerous amicus curiae briefs in noteworthy cases like 

this one.  See, e.g., Springer v. Henry, 435 F.3d 268, 271 (3rd Cir. 2006) (“[T]he 

Association of American Physicians and Surgeons, argues that the issue transcends 

the relationship between the parties and instead impacts thousands of patients 

damaged as a result of hospital errors, incompetence, wrongdoing, and cover-

ups”); United States v. Hurwitz, 459 F.3d 463 (4th Cir. 2006) (reversing a 

conviction as argued by AAPS in its amicus brief); United States v. Rutgard, 116 

F.3d 1270 (9th Cir. 1997) (reversing many counts of conviction and vacating the 

sentence, as urged by AAPS in its amicus brief).  AAPS has been cited in several 

decisions of the U.S. Supreme Court.  See, e.g., Stenberg v. Carhart, 530 U.S. 914 

(2000) (citing an AAPS amicus brief).  

The disposition of this Appeal will almost certainly affect the rights of 

AAPS and its members, including physicians who practice within the jurisdiction 

                                                
1 No counsel for a party authored this brief in whole or in part.  No person or entity 
other than amicus curiae or its counsel made a monetary contribution to the 
preparation or submission of this brief.   
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of this Circuit.  If a harmless error in an operative note can send a good physician 

like Dr. John Natale to federal prison, then practicing physicians have one more 

burden to distract them from providing exemplary care to patients, as Dr. Natale 

did.  The chilling effect caused by this conviction, if upheld, is undeniably 

profound for many physicians.  Physicians will now need to practice “defensive 

documentation,” taking more time away from patient care in order to double-check 

and triple-check their operative notes – or say less in their notes – lest a few 

inevitable errors be used to incarcerate them and destroy their careers.  This 

precedent criminalizes false statements in a private setting without any proof of 

billing fraud, and a greater interference with the day-to-day practice of medicine is 

difficult to imagine.  AAPS has members within this Circuit who are affected by 

the ruling, and AAPS thereby has a significant interest in filing this amicus brief. 

Defendant-Appellant granted consent for the filing of this brief, but Appellee 

refused to consent, so a motion for leave to file accompanies this submission. 

 
SUPPLEMENTAL STATEMENT OF FACTS 

 
Dr. Natale, who did cardiothoracic surgery as well as vascular surgery (Tr. 

916-18), used terminology that would be familiar to most cardiothoracic surgeons, 

but not to others like government expert George Edward Anton, a less specialized 

physician who was recruited by a competitor of Dr. Natale to testify against him.  

(Id. at 307; 597)  A cardiothoracic surgeon understands that “re-implant” means to 
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restore blood flow and does not necessarily imply cutting off the renal arteries 

from the aorta and re-implanting them into the graft, as shown in the inaccurate 

diagrams that the prosecution supplied to the jury over defense objections.  (Id. at 

939, 608; App. Br. 9-11) 

The aneurysm at issue in this case was juxtarenal, very large and heavy.  (Tr. 

924)  One of the renal arteries at issue had actually entered the sac of the 

aneurysm.  (Id. at 1036)  Dr. Natale was trained to perform an innovative repair, 

known by cardiothoracic surgeons who trained at Rush-Presbyterian-St. Luke 

Hospital as the “Rush” technique, which entails operating from the inside of the 

aorta, rather than the outside.  (Id. at 920-23, 493)  In this approach Dr. Natale 

folded-in part of the native aorta in order to strengthen the junction of the renal 

artery with the aorta and the anastomosis with the graft.  (Id. at 1036, 512)  This 

approach accomplishes the functional result of re-implantation, and Dr. Natale 

called it that in his notes.  (Id. at 1108)  The error in Dr. Natale’s dictated report 

was his statement that he had connected a Y-graft to the external and internal iliac 

arteries, when he had actually connected a straight tube graft to the common iliac 

arteries.  (Id. at 543-44, 548)  Medicare fees are based on complexity, and the 

surgery actually performed by Dr. Natale was not any less complex than the more 

routine procedure imagined by the prosecution.  (Id. at 493)  Dr. Natale’s 

procedure was, in fact, “safer for the patient.”  (Id.) 
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The difference in the government’s and a cardiothoracic surgeon’s 

understanding of the operative term “re-implant” was central to the conviction.  

(Id. at 395, 1108)  But by acquitting Dr. Natale on Counts I through III, the jury 

agreed that Dr. Natale never intended his own terminology to cause any increased 

billing of Medicare.  (App. Br. 6, 18)  On appeal is whether disagreements with 

terminology and slips of the tongue in dictating operative reports, unrelated to any 

billing fraud, constitute a federal felony.  (Id. at 1-2) 

 
SUMMARY OF ARGUMENT 

It is Orwellian to imprison someone because he misspoke, or because he did 

not adhere to the “nsewspeak” of Medicare coding terminology, as he dictated 

notes about his work.  The suggestion that medically imprecise, disfavored, or even 

false statements in operative reports amount to a federal crime is unprecedented in 

the absence of billing fraud.  Medical misstatements are as inevitable as typos in 

legal work.  They are not federal crimes.  Holding them to be a crime is a 

breathtaking expansion in government interference with medical practice, and the 

resultant chilling effect is detrimental both to efficiency and to the ability of 

physicians to speak freely about their own work. 

Dr. John Natale was acquitted below on all charges of defrauding Medicare, 

which was the basis of this prosecution.  What remains is a conviction on two 

charges for arguably mistaken, highly technical medical terminology in the 
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physician’s own dictation.  Such a conviction should be reversed; federal law 

cannot, and does not, criminalize mistaken statements by physicians or other 

professionals in their own work.  The “false statements” statute applied here – 18 

U.S.C. § 1035 – limits its scope to statements that are “knowingly and willfully” 

false.  Honest mistakes, harmless errors, variations in medical terminology, and 

misstatements unconnected with billing are not federal crimes.  Congress did not 

authorize the federal prosecution and conviction of financially harmless and 

immaterial misstatements, and it is doubtful Congress could expand federal power 

so drastically even if it wanted to. 

The application of 18 U.S.C. § 1035 below extended far beyond its 

legitimate scope, sweeping in falsehoods lacking materiality, lacking fraud, and 

lacking any proof of willfulness.  Simply put, mens rea was not proven here.  

Because the jury found insufficient evidence of any Medicare fraud by Dr. Natale, 

statements by him that were later found to be erroneous cannot justify his prison 

sentence.  False statements can be found in any voluminous body of work, but that 

does not make them federal crimes.  Dr. Natale’s conviction on two counts below 

should be reversed. 

The chilling effect is this:  “say less, not more,” or else a slip of the tongue 

might become the basis for a criminal conviction.  This is opposite to the incentive 

in the Free Speech Clause of the First Amendment.  The extra costs of “defensive 
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medicine” pale in comparison with the expensive burden of “defense 

documentation” to safeguard against overzealous prosecution.  Should physicians 

now attach a boilerplate disclaimer to all dictation that it might contain unintended 

misstatements?  Even that may not protect enough, so more physicians will leave 

the low-paying Medicare and Medicaid programs to avoid becoming the next 

victim of a prosecution for unintended, harmless errors. 

 
ARGUMENT 

I. The Conviction on the Remaining Counts Must Be Reversed 
Because 18 U.S.C. § 1035 Does Not Criminalize False Statements 
Not Willfully Made, and Not Material to Billing. 
 

Congress expressly limited application of 18 U.S.C. § 1035 to false 

statements made “willfully”, which imposes an essential additional requirement 

beyond its condition that the falsehood also be made “knowingly”.  There is 

typically a First Amendment right to make “knowingly” false statements.  The 

threshold for criminality is when certain false statements are made “willfully” in 

addition to knowledge.  Even if Dr. Natale had known that his statements in his 

dictation were false, he plainly did not make willfully false statements in violation 

of the law. 

“The primary rule of statutory interpretation is that words used in statutes 

must be given their ordinary and plain meaning.”  Zeigler Coal Co. v. Dir., 326 

F.3d 894, 900 (7th Cir. 2003).  Making a false statement “willfully” means that the 
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speaker intended some kind of illegality by it.  But the jury acquitted Natale of all 

such allegations by finding him “not guilty” on Counts I through III.  Given that 

verdict, no proof was possible beyond reasonable doubt of the essential 

requirement of “willfully” under 18 U.S.C. § 1035. 

In a decision affirmed by the U.S. Supreme Court, the Ninth Circuit 

explained that 18 U.S.C. § 1035 and similar federal laws criminalizing false 

statements “require at a minimum that the misrepresentation be willful, material, 

and uttered under circumstances in which the misrepresentation is designed to 

cause an injury.”  United States v. Alvarez, 617 F.3d 1198, 1211 (9th Cir. 2010), 

aff’d, 132 S. Ct. 2537 (2012).  Specifically, the Ninth Circuit observed that 18 

U.S.C. § 1035 prohibits only “material false statements” that are “knowing” and 

“willful” and which are “made to obtain health care benefits.”  Id. at 1212.  Simply 

put, “falsity alone is not enough.”  Id. 

This “willfully” test requires either precise knowledge of the statute 

prohibiting the conduct, or general knowledge of the illegality of the conduct, 

neither of which was ever shown in the trial below, and both of which were 

implicitly rejected by the jury’s acquittal of Dr. Natale on Counts I through III.  

See Cheek v. United States, 498 U.S. 192, 200-01 (1991) (“willfully” requires 

proof of specific knowledge that the conduct was violating a specific legal 

obligation); Ratzlaf v. United States, 510 U.S. 135, 146 (1994) (“willfully” requires 
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proof of knowledge of the law being violated); Bryan v. United States, 524 U.S. 

184, 196 (1998) (general knowledge of illegality of the conduct is required by the 

“willfully” condition).  Dr. Natale had neither specific nor general knowledge that 

a lack of precision in his dictated operative notes could be considered criminal. 

The requisite proof of “a ‘bad purpose,’” acting “with an evil-meaning 

mind” and “with knowledge that his conduct was unlawful,” simply does not exist 

in this case, and thus the conviction must be reversed.  Bryan, 524 U.S. at 184-85. 

Dr. Natale, who testified at trial, simply had no specific or general awareness of 

illegality in dictating notes about his own work, nor did he have any reason to 

expect that a mere error in his medical description would be considered a federal 

felony.  See Hanlester Network v. Shalala, 51 F.3d 1390, 1400 (9th Cir. 1995) 

(“‘Willfully’” requires proof of “‘a voluntary, intentional violation of a known 

legal duty.’”) (quoting United States v. Pomponio, 429 U.S. 10, 12 (1976) (per 

curiam)).   

The anti-kickback statute addressed in Hanlester contains nearly identical 

language with respect to the “knowingly and willfully” requirement of 18 U.S.C. § 

1035, and the Ninth Circuit explained that it is a high threshold for mens rea: 

We construe “knowingly and willfully” in … the anti-kickback statute as 
requiring appellants to (1) know that [the statute] prohibits offering or 
paying remuneration to induce referrals, and (2) engage in prohibited 
conduct with the specific intent to disobey the law. 

 
51 F.3d at 1400.   
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Such criminal intent was not, and could not be, proven by the prosecution 

with respect to Dr. Natale.  By finding for Dr. Natale on Counts I through III, the 

jury held that Natale did not make false statements to overbill Medicare.  The only 

counts on which Natale was convicted, IV and V, consist of charges that Dr. Natale 

covered up an alleged fraud that the jury found did not exist.  Without an 

underlying fraud, there was nothing to cover up, and the conviction should be 

reversed. 

II. The Conviction Conflicts with Supreme Court Jurisprudence 
Concerning the Criminalization of False Statements, as Explained 
in United States v. Alvarez. 
 

Just last Term the U.S. Supreme Court explained why the criminalization of 

false statements should be sharply limited.  See United States v. Alvarez, 132 S. Ct. 

2537 (2012) (plurality opinion).  The Court explained as an example that it is 

constitutionally permissible to criminalize false statements made under oath – 

perjury – not merely because they are false, but because they interfere with justice: 

It is not simply because perjured statements are false that they lack First 
Amendment protection.  Perjured testimony “is at war with justice” because 
it can cause a court to render a “judgment not resting on truth.” 

 
Id. at 2546 (quoting In re Michael, 326 U.S. 224, 227 (1945)).  Likewise, lying to a 

federal official or falsely representing oneself as a federal official can be 

criminalized because such laws “protect the integrity of Government processes, 

quite apart from merely restricting false speech.”  132 S. Ct. at 2546.  First 
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Amendment protections of speech also extend to the medical context.  See Sorrell 

v. IMS Health Inc., 131 S. Ct. 2653, 2659 (2011) (commercial speech related to 

medicine is entitled to heightened judicial scrutiny, as “a form of expression 

protected by the Free Speech Clause of the First Amendment”). 

If upheld, the chilling effect of this conviction will be profound.  Physicians, 

like investigators at the scene of a real crime, take or dictate notes as supplements 

to more precise images that are made.  Criminalizing misstatements in such notes 

has the effect of deterring speech, when more notes would typically be helpful.  

“Current practice generates operative reports that vary widely in content and too 

often omit important elements.”  Lygia Stewart, M.D., et al., Arch Surg.(JAMA 

SURGERY) 2010;145(9):865 (emphasis added).2   

The clear chilling effect of the conviction of Dr. Natale is to encourage 

physicians to “say less, not more” in their notes and reports, to reduce the 

possibility of making a mistake that might be called a crime later.  This chilling 

effect is contrary to Supreme Court teachings against criminalizing false 

statements.  See United States v. Alvarez, 132 S. Ct. at 2545  (“The requirements of 

a knowing falsehood or reckless disregard for the truth as the condition for 

recovery in certain defamation cases exists to allow more speech, not less.  A rule 

designed to tolerate certain speech ought not blossom to become a rationale for a 

                                                
2 http://archsurg.jamanetwork.com/article.aspx?articleid=406291 (viewed 1/10/13). 
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rule restricting it.”). 

The free market remains the best determinant for the most efficient level of 

care and precision in operative notes.  A plentiful supply of malpractice attorneys 

stand by to pounce upon any harm that an imprecise operative report may cause.  

Criminal prosecution is neither needed nor helpful.  The conviction below seeks to 

remedy a problem that does not exist, and is of no concern to the Medicare 

program anyway. 

Trying to fix things that are not broken often leads to real breakage.  If this 

conviction is upheld, then the message to physicians is clear:  say less in operative 

notes, or even get out of Medicare and Medicaid altogether.  Congress did not 

intend such result, patients are not served by it, and Supreme Court teachings on 

criminalizing false statements stand against it.   

If Congress sought to pass a law prohibiting imprecision in operative notes, 

then such a law would be widely opposed and blocked as detrimental to the 

efficient delivery of medical services.  Here an assortment of inaccuracies, most 

having no significance either for patient management or payment (e.g., the type of 

suture used, and the duration of the bypass) lies at the core of this case, yet such 

inaccuracies could be readily found in thousands of everyday operative notes 

nationwide, to the detriment of no one.  But converting non-harmful misstatements 

between private parties into federal crimes does cause great harm to a medical 
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system that can ill afford it. 

III. Convicting for Immaterial, Non-Willful False Statements Is 
Orwellian and Erodes Mens Rea. 

It is Orwellian for government to exert control over the use of language by 

criminalizing false statements, and it is contrary to the longstanding requirement of 

mens rea.  “The existence of a mens rea is the rule of, rather than the exception to, 

the principles of Anglo-American criminal jurisprudence.”  Dennis v. United 

States, 341 U.S. 494, 500 (1951) (citing American Communications Assn. v. 

Douds, 339 U.S. 382, 411 (1950)).  A civilized society requires proof of criminal 

intent before depriving one of his liberty and imprisoning him, particularly with 

respect to his descriptions about his own good faith work. 

Immanuel Kant properly rejected punishing defendants for utilitarian 

reasons, or for any reason other than defendants’ own criminal culpability: 

Juridical punishment can never be used merely as a means to promote some 
other good for the criminal himself or for civil society, but instead it must in 
all cases be imposed on him only on the ground that he has committed a 
crime; for a human being can never be manipulated merely as a means to the 
purposes of someone else and can never be confused with the objects of the 
Law of things …. 
 

Immanuel Kant, The Metaphysical Elements of Justice (Part I of The Metaphysics 

of Morals) 100 (John Ladd ed. & trans., Bobbs-Merrill Co., 1965) (1797) (quoted 

in United States v. Blarek, 7 F. Supp. 2d 192, 200-01 (E.D.N.Y. 1998)).  This 

fundamental requirement of proof of criminal intent has also been emphasized by 



13 
 

the U.S. Supreme Court: 

The contention that an injury can amount to a crime only when inflicted by 
intention is no provincial or transient notion.  It is as universal and 
persistent in mature systems of law as belief in freedom of the human will 
and a consequent ability and duty of the normal individual to choose 
between good and evil. 
 

Morissette v. United States, 342 U.S. 246, 250 (1952) (emphasis added). 

The bedrock principle of mens rea requires reversal of the conviction below.  

Dr. Natale has been imprisoned without the proof of criminal intent required by the 

statute, on two charges that amount to little more than an allegation that he 

misspoke or used incorrect terminology in dictating a description of his work. 

CONCLUSION 

 For the foregoing reasons, the conviction below should be reversed on both 

counts. 

      Respectfully submitted, 
       

      s/ Andrew L. Schlafly 
 
      ANDREW L. SCHLAFLY 
      Attorney at Law 
      939 Old Chester Rd. 
      Far Hills, NJ 07931 
      (908) 719-8608 
      (908) 934-9207 (fax) 
      aschlafly@aol.com  
 

Attorney for Amicus Curiae  
 
Dated: January 11, 2013 
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