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INTRODUCTION 

Pursuant to FED. R. APP. PROC. 29(b), the Association of American 

Physicians & Surgeons, Inc. (“AAPS”) requests leave to file the accompanying 

amicus curiae brief in support of Defendant-Appellant John Natale.  Dr. Natale 

consented to the filing by AAPS of this amicus brief, but counsel for Appellee 

United States denied consent by citing the chambers opinion of Judge Posner in the 

civil case of Voices for Choices v. Ill. Bell Tel. Co., 339 F.3d 542 (7th Cir. 2003) 

(excluding amicus briefs).   

The denial of consent by Appellee United States renders it necessary to 

submit this motion, which explains why the chambers decision in Voices for 

Choices should not operate as a blanket exclusion of all non-governmental amicus 

briefs, or this brief in particular.  The United States enjoys an absolute right to file 

amicus briefs to advocate its positions under FED. R. APP. PROC.  29(a), and thus an 

automatic exclusion by this Circuit of amicus briefs by non-governmental entities – 

on positions taken by the United States – would constitute viewpoint 

discrimination.  For this and the additional reasons given below, this motion for 

leave to file the accompanying amicus brief should be granted. 

I. IDENTITY AND INTEREST OF AMICUS CURIAE 
 
AAPS is a non-profit membership organization incorporated under the laws 

of Indiana and headquartered in Tucson, Arizona.  Founded in 1943, AAPS’s 
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members consist of thousands of physicians nationwide, including many within the 

jurisdiction of this Circuit.  AAPS has long been dedicated to defending the 

practice of private, ethical medicine, and has filed amicus curiae briefs in 

noteworthy cases like this one.  See, e.g., Springer v. Henry, 435 F.3d 268, 271 (3rd 

Cir. 2006) (“[T]he Association of American Physicians and Surgeons, argues that 

the issue transcends the relationship between the parties and instead impacts 

thousands of patients damaged as a result of hospital errors, incompetence, 

wrongdoing, and cover-ups”); United States v. Hurwitz, 459 F.3d 463 (4th Cir. 

2006) (reversing a conviction as argued by AAPS in its amicus brief); United 

States v. Rutgard, 116 F.3d 1270 (9th Cir. 1997) (reversing many counts of 

conviction and vacating the sentence, as urged by AAPS in its amicus brief).  

AAPS has been cited in several decisions of the U.S. Supreme Court.  See, e.g., 

Stenberg v. Carhart, 530 U.S. 914 (2000) (citing an AAPS amicus brief).  

This case concerns a medical description of a highly technical procedure, 

and whether inaccuracies in such description constitute a federal felony.  There is 

no doubt that criminalizing medical descriptions has a significant impact on many 

practicing physicians.  AAPS, on behalf of its members who practice medicine in 

this Circuit and elsewhere, has a very strong interest in the outcome of this case.  

The disposition of this appeal will almost certainly affect the rights of AAPS and 

its members, including physicians who practice within the jurisdiction of this 
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Circuit.   

If a harmless error in an operative note can send a good physician like 

Appellant Dr. John Natale to federal prison, then practicing physicians will face 

greater burdens to distract them from providing exemplary care to patients.  The 

chilling effect caused by this conviction, if upheld, is undeniably profound for 

many physicians.  Physicians will now need to practice “defensive 

documentation,” taking more time away from patient care in order to double-check 

and triple-check their operative notes – or say less in their notes – lest a few 

inevitable errors be used to incarcerate them and destroy their careers.  This 

precedent criminalizing false statements in a private setting, without proof of 

billing fraud, amounts to a substantial interference with the day-to-day practice of 

medicine.  AAPS has members within this Circuit who are affected by the ruling 

below, and AAPS thereby has a significant interest in filing this amicus brief on 

appeal. 

The Executive Director of AAPS, Jane Orient, M.D., wrote a seminal 

editorial in the Wall Street Journal prior to the passage of the statute at issue here.  

See Jane M. Orient, M.D., “Health Bill Would Shackle Doctors – Literally,” The 

Wall Street Journal A14 (May 30, 1996) (observing how physicians are being 

denied “the same due process rights as people accused of rape or aggravated 

assault”).  Proponents of the law then assured the medical community that the 



4 
 

statute would not authorize unwarranted prosecutions.  Having opposed the 

elimination of the mens rea requirement in the prosecution of physicians for 

roughly two decades, AAPS has a longstanding interest in the subject matter of this 

appeal to ensure that 18 U.S.C. § 1035 is not used improperly. 

Simply put, on behalf of its members in the jurisdiction of this Circuit, 

AAPS has a direct and vital interest in seeking review and reversal of this 

precedent that criminalizes the description of medical work. 

II. AUTHORITY TO FILE THE AMICUS CURIAE BRIEF OF 
AAPS 

 
As now-Justice Samuel Alito observed while serving on the U.S. Court of 

Appeals for the Third Circuit, “I think that our court would be well advised to 

grant motions for leave to file amicus briefs unless it is obvious that the proposed 

briefs do not meet Rule 29’s criteria as broadly interpreted.  I believe that this is 

consistent with the predominant practice in the courts of appeals.”  Neonatology 

Assocs., P.A. v. Comm’r, 293 F.3d 128, 133 (3rd Cir. 2002) (citing Michael E. Tigar 

and Jane B. Tigar, Federal Appeals -- Jurisdiction and Practice 181 (3d ed. 1999) 

and Robert L. Stern, Appellate Practice in the United States 306, 307-08 (2d ed. 

1989)).  Now-Justice Alito quoted the Tigar treatise favorably for the statement 

that “[e]ven when the other side refuses to consent to an amicus filing, most courts 

of appeals freely grant leave to file, provided the brief is timely and well-

reasoned.”  293 F.3d at 133.  
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The “right of access to the courts is indeed but one aspect of the right of 

petition” under the First Amendment.  Cal. Motor Transport Co. v. Trucking 

Unlimited, 404 U.S. 508, 510 (1972).  Appellee United States has an automatic 

right to file amicus briefs under FED. R. APP. PROC. 29(a).  Denial of that same 

right to AAPS, to argue against the United States in a case that clearly affects the 

members of Amicus, would amount to viewpoint-based discrimination contrary to 

the First Amendment. The chambers decision in Voices for Choices does not 

address how it results in viewpoint discrimination, and it should not be applied to 

enable the United States to exclude opposing amicus in this Circuit as a matter of 

policy.  

This motion for leave to file an amicus brief is timely because Appellant 

filed his brief on January 4, not more than a week ago.  There is no prejudice to 

Appellee, which has not yet responded to Appellant’s brief anyway.  Accordingly, 

this motion should be granted. 
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III. AAPS’S BRIEF WILL SERVE THIS COURT’S RESOLUTION 
OF THE ISSUES RAISED 

The accompanying amicus curiae brief will be beneficial to the 

consideration of this appeal for the following reasons and points argued: 

A. Medical Terminology Is Central to this Appeal, and AAPS’s 
Discussion of it Will Aid this Court. 
 

This case is unusual in that the technical use and meaning of medical 

terminology plays a central role.  The concise, clear factual description provided 

by AAPS – an association of physicians – in its accompanying amicus brief (AAPS 

Br. at 2-4) will be useful to this Court in understanding the highly technical 

terminology and resultant dispute. 

B. 18 U.S.C. § 1035 Does Not Criminalize False Statements Not 
Willfully Made, and Not Material to Billing, and Thus the Conviction 
Should Be Reversed. 

 
Amicus AAPS explains in its accompanying brief that Congress expressly 

limited application of 18 U.S.C. § 1035 to false statements made “willfully”, which 

imposes an essential additional requirement beyond the “knowingly” statutory 

condition.  The threshold for criminality is when certain false statements are made 

“willfully” in addition to knowledge.  Even if Dr. Natale knew that his statements 

in his dictation were false, he plainly did not make willfully false statements in 

violation of the law.  The jury acquitted Natale of all such allegations by finding 

him “not guilty” on Counts I through III.  Given that verdict, no proof was possible 
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beyond reasonable doubt of the essential requirement of “willfully” under 18 

U.S.C. § 1035.  AAPS explains this argument in greater detail in its accompanying 

brief.  (AAPS Br. at 6-9) 

In a decision affirmed by the U.S. Supreme Court, the Ninth Circuit 

explained that 18 U.S.C. § 1035 and similar federal laws criminalizing false 

statements “require at a minimum that the misrepresentation be willful, material, 

and uttered under circumstances in which the misrepresentation is designed to 

cause an injury.”  United States v. Alvarez, 617 F.3d 1198, 1211 (9th Cir. 2010), 

aff’d, 132 S. Ct. 2537 (2012).  Specifically, the Ninth Circuit observed that 18 

U.S.C. § 1035 prohibits only “material false statements” that are “knowing” and 

“willful” and which are “made to obtain health care benefits.”  Id. at 1212.  Mere 

“falsity alone is not enough.”  Id. 

As AAPS explains in its accompanying brief, the “willfully” test requires 

either precise knowledge of the statute prohibiting the conduct, or general 

knowledge of the illegality of the conduct, neither of which was ever shown in the 

trial below, and both of which were implicitly rejected by the jury’s acquittal of 

Dr. Natale on Counts I through III.  See, e.g., Cheek v. United States, 498 U.S. 192, 

200-01 (1991) (“willfully” requires proof of specific knowledge that the conduct 

was violating a specific legal obligation).  Dr. Natale had neither specific nor 
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general knowledge that a lack of precision in his dictated operative notes could be 

considered criminal. 

AAPS further explains in its accompanying brief that such criminal intent 

was not, and could not be, proven by the prosecution with respect to Dr. Natale.  

By finding for Dr. Natale on Counts I through III, the jury held that Natale did not 

make false statements to overbill Medicare.  The only counts on which Natale was 

convicted, IV and V, consist of charges that Dr. Natale covered up an alleged fraud 

that the jury found did not exist.  Without an underlying fraud, there was nothing to 

cover up, and the conviction should be reversed. 

C. The Conviction Conflicts with Supreme Court Jurisprudence 
Concerning the Criminalization of False Statements, as Explained in 
United States v. Alvarez. 

 
Amicus AAPS’s accompanying brief explains how the U.S. Supreme Court 

held, just last Term, that the criminalization of false statements should be sharply 

limited.  (AAPS Br. at 9-11, citing United States v. Alvarez, 132 S. Ct. 2537 

(2012)).  AAPS explains in its accompanying brief that there will be a profound 

chilling effect if the conviction is upheld, causing physicians to “say less, not 

more” in their notes and reports, in order to reduce the possibility of making a 

mistake that might be called a crime later.  This chilling effect is contrary to 

Supreme Court teachings against criminalizing false statements.  See id. at 2545  

(“The requirements of a knowing falsehood or reckless disregard for the truth as 
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the condition for recovery in certain defamation cases exists to allow more speech, 

not less.  A rule designed to tolerate certain speech ought not blossom to become a 

rationale for a rule restricting it.”). 

AAPS explains that the free market remains the best determinant for the 

most efficient level of care and precision in operative notes.  A plentiful supply of 

malpractice attorneys stand by to pounce upon any harm that an imprecise 

operative report may cause.  Criminal prosecution is neither needed nor helpful.  

The conviction below seeks to remedy a problem that does not exist, and is of no 

concern to the Medicare program anyway. 

D. Convicting for Immaterial, Non-Willful False Statements Is 
Orwellian and Erodes Mens Rea. 

 Amicus AAPS’s accompanying brief (AAPS Br. at 12-13) explains how 

Orwellian it is for government to exert control over the use of language by 

criminalizing false statements, and how this conflicts with the longstanding 

requirement of mens rea.  “The existence of a mens rea is the rule of, rather than 

the exception to, the principles of Anglo-American criminal jurisprudence.”  

Dennis v. United States, 341 U.S. 494, 500 (1951) (citing American 

Communications Assn. v. Douds, 339 U.S. 382, 411 (1950)).  AAPS emphasizes in 

its accompanying brief that a civilized society requires proof of criminal intent 

before depriving one of his liberty and imprisoning him, particularly with respect 
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to his descriptions about his own good faith work, and that the conviction 

transgresses that safeguard. 

CONCLUSION 

 The accompanying amicus curiae brief would aid this Court as explained 

above.  Accordingly, movant AAPS respectfully requests leave to file the 

accompanying amicus curiae brief. 
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