No. 02-954

I N THE SUPREME COURT OF THE UNI TED STATES

OFFI CE OF | NDEPENDENT COUNSEL, PETI TI ONER
V.

ALLAN J. FAVI SH

ON WRI T OF CERTI ORARI
TO THE UNI TED STATES COURT OF APPEALS
FOR THE NINTH CI RCU T

BRI EF FOR THE PETI TI ONER

THEODORE B. (OLSON
Solicitor General
Counsel of Record

PETER D. KEI SLER
Assi st ant Attorney Ceneral

EDW N S. KNEEDLER
Deputy Solicitor GCeneral

PATRICIA A. M LLETT
Assistant to the Solicitor
Gener al

LEONARD SCHAI TVAN
ROBERT M LOEB

Att or neys

Departnent of Justice
Washi ngton, D.C. 20530-0001
(202) 514-2217




QUESTION PRESENTED

The Freedomof Information Act’s Exenption 7(C) protects from
di scl osure “records or information conpiled for |aw enforcenent
pur poses” if their production “could reasonably be expected to
constitute an unwarranted i nvasi on of personal privacy.” 5 U S. C
552(b)(7)(C). The question presented is:

Whet her the O fice of Independent Counsel properly withheld,
under Exenption 7(C), photographs of the body of forner Deputy

Whi t e House Counsel Vincent Foster taken at the scene of his death.
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OPINIONS BELOW

The per curiamorder of the court of appeals (Pet. App. la-3a)

is not published inthe Federal Reporter, but it is reprinted in 37

Fed. Appx. 863. A prior opinion of the court of appeals in this
case (Pet. App. 4a-43a) is reported at 217 F.3d 1168. The orders
of the district court (Pet. App. 44a-46a, 47a-62a) are unreported.
JURISDICTION

The court of appeals entered its judgnent on June 6, 2002.
The governnent’s petition for rehearing was denied on August 16,
2002 (Pet. App. 63a-64a). On Novenber 5, 2002, Justice O Connor
extended the time within which to file a petition for a wit of

certiorari to and including Decenber 14, 2002. On Decenber 4,
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2002, Justice O Connor further extended the tine to and including
Decenber 20, 2002, and the petition was filed on that date.
Certiorari was granted on May 5, 2003. This Court has jurisdiction
pursuant to 28 U . S.C. 1254(1).
STATUTORY PROVISION INVOLVED

Exenmption 7(C) of the Freedom of Information Act, 5 U S. C
552(b) (7)(C), exenpts from nmandatory discl osure:

records or information conpiled for |aw enforcenent

pur poses, but only to the extent that the production of

such law enforcenent records or information * * * (O

coul d reasonably be expected to constitute an unwarrant ed

i nvasi on of personal privacy.

STATEMENT

1. This Freedomof Information Act (FOA) suit arises from
the July 1993 death of Deputy Counsel to the President, Vincent W
Foster, Jr. Foster was found dead in Fort Marcy Park in MlLean,
Virginia, which is part of the National Park System The United
States Park Police conducted the initial investigation of Foster’s
deat h and took col or photographs of the death scene, including ten
pi ctures of Foster’s body. The Park Police investigation concl uded
that Foster conmtted suicide. Pet. App. b5a; see also Press
Conference with Deputy Attorney Ceneral Philip Heymann, et a

(Aug. 10, 1993), reprinted in 2 Hearings Relating to Madison

Quaranty S&L., and the Wi tewater Devel opnent Corp. -- Washi ngton,

DC Phase: On Death of Vincent W Foster, Jr., Before the Senate

Conmi ttee on Banki ng, Housing & Urban Affairs, 103d Cong., 2d Sess.
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1848 (1994) (Death of Vincent Foster Hearings). The FBI reached

the sane conclusion. 1d. at 1851, 1857, 1860; Pet. App. 5a.

Two i ndependent counsels also investigated the Foster death,
and definitively concluded that Foster conmitted suicide. In
January 1994, Attorney General Reno appoi nted Robert B. Fiske, Jr.,
as a special counsel under Departnent of Justice regul ations, see
28 CF.R Pt. 600, 603.1, with jurisdiction over matters connected
with Madison Guaranty Savings and Loan Association and the
Wi t ewat er Devel opnent Cor porati on. Because of the possible
connecti on bet ween Fost er and Wi tewater, | ndependent Counsel Fiske
i nvestigated the cause of Foster’s death. See Robert B. Fiske

Jr., Report of the | ndependent Counsel: In re Vincent W Foster,

Jr. (June 30, 1994) (Fiske Report), reproduced at 1 Death of

Vincent Foster Hearings 181-373. That investigation included

interviews with approxi mately 125 i ndi vi dual s, revi ew of vol um nous
docunentary and phot ographi c evidence, extensive exam nation of
physi cal evidence, and analysis by a panel of four nationally
renowned forensic pathologists who were afforded “unrestricted
access to all available investigative and scientific information
and materials regarding the death of Vincent W Foster, Jr.” 1d.
at 2-6 & App. 3. Based on the unani nous concl usi on of the panel of
pat hol ogi sts, see id. at App. 3, and his consideration of all the
ot her evidence, M. Fiske concluded that the “overwhel m ng wei ght

of the evidence conpels the conclusion * * * that Vincent Foster
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commtted suicide.” |d. at 58; see also id. at 6 (“[T]here is no
evidence to the contrary. This conclusion is endorsed by all
participants in the investigation, including each nmenber of the
Pat hol ogi st Panel .”").

The United States Senate, through its Conmttee on Banki ng,
Housi ng, and Urban Affairs, conducted its own inquiry into the Park
Police investigation of Foster’s death. After assenbling nearly
2700 pages of evidence and testinmony fromindividuals involved in

the investigation, see 1 & 2 Death of Vincent Foster Hearings,

supra, the Senate Commttee issued a 54-page report in which it
concl uded, w thout dissent, that “[t]he evidence overwhel m ngly
supports the conclusion of the Park Police that on July 20, 1993,
M. Foster died in Fort Marcy Park froma self-inflicted gun shot
wound to the upper palate of his nmouth.” S. Rep. No. 433, 103d

Cong., 2d Sess. 4 (1995); see also 1 Death of Vincent Foster

Hearings 38-39 (statenment of Sen. Hatch) (“There is absolutely no
credi bl e evidence to contradict the Fiske Report’s concl usion that
Vi ncent Foster took his owmn life and it happened at Fort Marcy
Park. There is no credible evidence to the contrary. | suspect
conspiracy theorists will always differ with this conclusion and
little this Committee does is going to nuffle their speculation.”).

An investigation in the House of Representatives, |ed by
Representative Wlliamd inger, Jr., the Ranking M nority Menber of

the House Commttee on Governnent Operations, simlarly concluded
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that “all available facts lead to the undeni abl e concl usi on that
Vincent W Foster, Jr. took his own life in Fort Marcy Park,

Virginia on July 20, 1993.” Summary Report by WlliamF. dinger,

Jr.., Ranking Republican, House Comm on Gov't Operations, on the

Death of White House Deputy Counsel Vincent W Foster, Jr. 6 (Aug.

12, 1994) (d.inger Report).

Fol | ow ng enact ment of the I ndependent Counsel Reauthori zation
Act in June 1994, 28 U S. C. 591 et seq., the Special Division of
the District of Colunbia Crcuit appointed Kenneth W Starr as
| ndependent Counsel charged with i nvestigating the Madi son Guaranty
Savi ngs and Loan matter.* As part of that investigation, M. Starr
conducted a fresh inquiry into the death of Vincent Foster. See

Kenneth W Starr, Report on the Death of Vincent W Foster, Jr., by

the O fice of |Independent Counsel In re: WMudison Guaranty Savi ngs

& Loan Assoc. (Cct. 1997) (Starr Report), reproduced at J. A 97-

212. The I ndependent Counsel, with the assistance of an expert
pat hol ogi st, forensic scientists, an experienced sui ci dol ogi st, and
nunerous expert homcide investigators, reviewed all of the

avai |l abl e forensic, scientific, physical, and docunentary evi dence.

! The | ndependent Counsel provisions of the Act expired on
June 30, 1999, 28 U.S.C. 599, but the Act permts continuation of
the Ofice of Independent Counsel to resolve any pending natters
until the I ndependent Counsel “determ nes such matters have been
conpl eted,” ibid. The Ofice has now concluded all of its
i nvestigations and is now conpleting tasks necessary to close the
office, including transferring its records to the Archivist, 28
U S.C 594(k)(1).



6

J. A 102-103, 110-115. After a |l engthy and thorough investigati on,
whi ch included convening a grand jury (J.A 102), M. Starr filed
a 114-page report that, “based on all of the avail able evidence,
which is considerable, * * * agrees with the concl usion reached by
every official entity that has exam ned the issue: M. Foster
comm tted suicide by gunshot in Fort Marcy Park on July 20, 1993.”
J.A 212; see also J.A 103 (“[T]o a 100% degree of nedical
certainty, the death of Vincent Foster was a suicide. No plausible
evi dence has been presented to support any other conclusion.”)
(quoting Dr. Al an Bernman).

2. Respondent Favi sh (respondent) filed a FO A request with
the Ofice of Independent Counsel for color copies of the ten
deat h- scene photographs of Foster. J.A 43-46. The request al so
sought a large nunber of other photographs related to the
i nvestigation of Foster’s death. 1 bi d. Wen the Ofice of
| ndependent Counsel declined to rel ease the photographs due to its
pendi ng i nvestigation, J. A 47-48, 51-52,2 respondent filed suit in
the Central District of California. Follow ng publication of the
| ndependent Counsel’s report on his investigation into Foster’s
death, the Ofice released 118 photographs to respondent. Pet .

App. 6a, 48a; J.A 59, 62-67. The O fice continued to assert

2 FO A Exenption 7(A) authorizes the w thholding of |aw
enforcenment records the production of which “could reasonably be
expected tointerfere with [| aw] enforcenent proceedings,” 5 U S. C
552(b) (7) (A).
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Exemption 7(C) to withhol d the deat h-scene photographs. J. A 71-72
(concluding that release of the photographs “would cause M.
Foster’s surviving famly nenbers a great deal of anguish well
beyond that which they have already suffered, and thus would
constitute an unwarranted invasion of their personal privacy”).

a. On cross-notions for sunmary judgnent, the district court
sustained the government’s invocation of Exenption 7(C) wth
respect to the death-scene photographs. Pet. App. 47a-62a. The
court explained that the public interest asserted by respondent --
that of “ensuring that the [Ofice of Independent Counsel]
conducted a proper and thorough investigation” -- "“is |essened
because of the exhaustive investigation that has al ready occurred
regardi ng Foster’s death,” id. at 58a. The court further held that
respondent failed to “sufficiently explain[] howthe disclosure of
these photographs wll illumnate any deficiencies of the
[ 1 ndependent Counsel] investigation.” |d. at 59a. The district
court therefore concluded that the famly s privacy interest
out wei ghed the public interest in disclosure of the photographs.
1bid.?

b. A divided court of appeals reversed and remanded. Pet.

App. 4a-43a. The court agreed with every other circuit court to

3 The district court ordered release of a photograph of
Foster’'s eyeglasses at the death scene, and the Ofice of
| ndependent Counsel conplied with that order. Pet. App. 59a-60a.
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address the question that “the personal privacy” protected by
Exenption 7(C) “extends to the nenory of the deceased held by those
tied closely to the deceased by blood or love.” 1d. at 13a. Wth
respect to the public interest in disclosure that would be
necessary to overcone that privacy interest, however, the N nth
Circuit held that respondent’s interest in probing “howthe [Ofice
of I ndependent Counsel] conducted its investigation of Foster’s
deat h” sufficed, because respondent sought to exam ne “what [ his]
government is up to.” 1d. at 10a-1la. Evidence or know edge of

“m sfeasance by the agency,” the court declared, is not necessary,
regardl ess of how many “other agencies have engaged in simlar
i nvestigations” already. [d. at 1la. The court remanded t he case
for the district court to review the photographs in canera and
bal ance “the effect of their release on the privacy of the Foster
fam |y against the public benefit to be obtained by their rel ease.”
Id. at 14a.

Judge Pregerson agreed with the nmgjority that Exenption 7(C)
protects the privacy interests of surviving famly nenbers, Pet.
App. 1l4a, but in a lengthy dissent disagreed with the majority’s
anal ysis of the public interest in disclosure and its remand of the

case for further proceedings, id. at 14a-43a. Judge Pregerson

reasoned that the governnent’s Vaughn index? was sufficiently

4 See Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert.
deni ed, 415 U. S. 977 (1974).
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detailed to nake a remand for in canera review unnecessary, id. at
18a-22a, and that the “pain and angui sh” that respondent concedes
the Foster famly would suffer, id. at 35a, outweighs the public
interest in obtaining the photographs to facilitate a sixth
i nvestigation into the cause of Foster’s death, id. at 38a-42a.
Judge Pregerson al so noted that, although respondent all eges that
the investigation was “grossly inconplete and untrustworthy,” id.
at 38a, he “has made no showi ng that anyone connected with the
[ I ndependent Counsel’s] investigations -- including M. Starr --
engaged in wongful conduct, [or] failed in his or her official
duties,” ibid. Finally, like the district court, Judge Pregerson
could find no nexus between disclosure of the photographs and
advancenent of the asserted public interest, because respondent
failed to denonstrate that the “photographs at issue will shed any
light on the integrity of their investigations, the nature of the
[OFfice of |Independent Counsel’s] conduct, or the correctness of
its conclusions.” |[|bid.

3. a. On renmand, the district court ordered release of five
of the ten photographs, Pet. App. 44a-46a, includi ng one photograph
of a gun in Foster’s hand that had been published previously by
Tine magazine, id. at 45a; see also 1 CA E R 170-171

The governnment filed a notion for reconsideration, and
Foster’s wi dow and sister noved to intervene to oppose di scl osure.

J.A. 9. Foster’s widow, Lisa Foster Mody, subnmitted a decl aration
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i n which she expl ai ned that Foster’s “death and the manner in which
he died totally devastated our famly” and that, “[i]f these
phot ographs are rel eased, we will again be thrust in the public eye
and forced to endure the pain and invasion of privacy all over
again.” J.A 90. She further explained that the famly has tried
to “deal[] with our grief in private and * * * [t]he privacy we
have sought to maintain has been our salvation.” J.A 91. She
al so described the inpact that disclosure of the photographs woul d
have on her and her children: “I did not even open Vince's casket
for fear of seeing himdistorted by the autopsy. | surely cannot
bear seeing himlying on the ground in Fort Marcy Park with bl ood
stains on him” I bid. Di scl osure of the photographs, she
continued, would “cause us no end of pain and sorrow,” especially
if “ny children hav[ie] to see pictures of their dead father on the
nightly news, on the Internet and on the supermarket shelves.”
J.A 92

Sheila Foster Anthony, Foster’'s sister, also submtted a
decl arati on di scussing the intrusiveness of the “barrage” of nedi a
coverage that has persisted since Foster’s death, and how reporters
and “[c]onspiracy theorists” have “harassed ny grieving famly in
unbelievably insensitive ways.” J.A 93-94. She expl ai ned that
the “famly was horrified and devastated by the photograph | eaked
to the press and published on a national television network of

Vince’'s dear dead hand hol ding the gun he used to kill hinself.”
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J.A 94 She further expressed her “fear” that release of the
phot ogr aphs woul d result in their publication on the Internet and
woul d “subject ny famly to nore public scrutiny.” J.A 95. *“The
horror,” she continued, “of actually seeing Vince' s dead body and
bl oody face and shirt would undoubtedly cause nme extrene nenta

anguish * * * [and] would only bring nore agony to ny famly.”
Ibid. Anthony concluded by “inplor[ing] the Court to do all it can
to protect our famly, but particularly Vince’ s children and his 86
year old nother, fromfurther invasion and the distressing events
that surely would result fromrel ease of these photographs.” J.A
96.

The district court granted the famly nenbers’ notion to
intervene, but declined to alter or anend its ruling. J.A 10.

b. I n a one-sentence, unpublished disposition, the court of
appeals affirmed the district court’s judgnment insofar as it
sust ai ned the wi thhol ding of five of the photographs and required
the release of four others. Pet. App. 1la-2a. The court held,
however, that one phot ograph ordered rel eased by the district court
-- of Foster’s body, as seen by | ooking down fromthe top of the
bermof the slope where his body lay -- had been properly w thheld
by the Ofice of |ndependent Counsel. Id. at 2a. The four
phot ogr aphs ordered rel eased i ncl ude one that shows Foster’s right
hand hol di ng t he gun, two of Foster’s right shoul der and the right

side of his torso, and one of the top of Foster’s head through
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heavy foliage. Id. at 4b5a. None of the photographs ordered
rel eased depicts Foster’s face or the bullet wounds. See id. at
45a- 46a.

Judge Pregerson again dissented on the ground that the nine
“never - bef ore-rel eased” photographs were properly w thheld under
Exemption 7(C). Pet. App. 3a.°®

SUMMARY OF ARGUMENT

Exemption 7(C) of the Freedom of Information Act strikes a
calibrated bal ance between the public’s right to understand the
operations and activities of government and the privacy interests
of individuals in the vast anounts of personal information that are
stored in governnent files. The Ninth Grcuit’s judgment ordering
the public release of |aw enforcenent photographs of Vincent
Foster’'s dead body at the scene of his suicide ignores that
bal ance, by equating the public interest in disclosure with one
i ndi vi dual’s personal disbelief and distrust of the governnent.

A. This Court’s cases have established that the personal
privacy protected by FO A exceeds constitutional and common-|aw
conceptions and includes personal interests both in avoiding
unwanted public attention and enotional disquiet, and in
controlling the dissemnation of personal information that was

provi ded or collected for a particularized and |imted gover nnent al

5> Judge Pregerson agreed with the ordered rel ease of the one
phot ogr aph published by Tine nagazine. Pet. App. 3a.
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use. The release of photographic or simlar records of a |oved
one’ s dead body or of that person in the throes of death inplicates
precisely that type of privacy interest in surviving famly
menbers. Wien the governnent takes or obtains images of persons
either imrediately before or after their death, it does so for
specific pur poses, such as |l aw  enforcenent, acci dent
i nvestigations, or as an adjunct to mlitary or intelligence
oper ati ons. There is no well-established tradition of public
access to such materials. Quite the contrary, nmany jurisdictions
affirmatively prohibit or restrict public access to such
phot ographs. Furthernore, the governnent’s rel ease of phot ographs
of a loved one’'s dead body can reasonably be expected to cause
substanti al enotional upset and disruption of peace of mnd for
famly nenbers, as is powerfully docunented by the decl arations of
Foster’'s famly nenbers in this case. Tradition and culture, as
well as the law, have long | eft to close fam |y nenbers the control
over display of the deceased’ s body. FO A does not enpower any
curious individual to trunp those famly choi ces.

B. That powerful privacy interest is not offset by any
di scernible public interest in disclosure of Foster’s death-scene
phot ographs. The Ninth Crcuit concluded that it was sufficient
that respondent articulated a theory of governnental conspiracy or

m sf easance that, “if believed,” would reveal governnmenta
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m sconduct of interest to the public. That standard is wong for
t hree reasons.

First, this case stands as a testanment both to the ease with
whi ch al | egati ons of governnental m sconduct can be | evel ed and t he
| ongevity that they can acquire. Five investigations conducted by
officials in the Executive and Legi sl ative Branches, as well|l as two
| ndependent Counsel s, have unani nously concl uded -- wi t hout di ssent
-- that Vincent Foster commtted suicide. Four of those
i nvesti gati ons probed not just Foster’s death, but al so t he conduct
of the Park Police investigation in and of itself. Those
i nvesti gati ons, noreover, have consi dered, addressed, and rejected
the theories propounded by respondent. FO A s carefully crafted
protection of personal privacy would be rendered an enpty prom se
if it could be overcome by little nore than an idiosyncratic
di strust of government or the creative spawning of conspiracy
t heori es by any one FO A requester. |Instead, consistent with the
presunption of legitimcy | ong accorded to governnent records and
of ficial conduct, FO A requests asserting a public interest only in
uncovering hypot hesi zed governnmental m sconduct nust substantiate
their allegations with new (not already refuted), credible, and
obj ectively reasonable grounds for believing that m sconduct
occurr ed.

Second, even where a FO A request er makes such a showi ng, this

Court’s cases establish that the public interest in disclosure nmust
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be evaluated in |ight of the anbunt of information already in the
public domain. In this case, five expert investigations have
resulted in the disclosure of thousands of pages of evidence and
anal ysi s and nore t han 100 phot ographs associ ated with the suici de.
Dozens of pathol ogy, forensic, and |aw enforcenent experts have
asked and answered the questions and theories propounded by
respondent, and their conclusions have been unani nous. The test
under Exenption 7(C) is not whether there is a slimprospect that

rel ease of the photographs would quell respondent’s persistent,

personal speculation. It is whether the public interest would be
significantly advanced by disclosing these additional, highly
intrusive details of Foster’s death. In light of all of the

information already disclosed and the investigations already
undertaken, the contribution that disclosure of the photographs
woul d nake to an infornmed public is marginal, if not nonexistent.

Final Iy, the photographs ordered rel eased bear no substantia
nexus to the public interest that respondent asserts. They revea
only Foster’s death inage; they show nothing directly about the
O fice of Independent Counsel, which did not take the photographs
and was not involved in the investigation until nmonths |ater. Nor
do t he rel eased phot ographs, whi ch show Foster’s shoul der, arm and
torso, cast any light on whether Foster shot hinself in the nouth
or neck. Respondent’s personal desire to see for hinself, in

addition to all of the evidence already available to him what
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Foster | ooked like imrediately after his suicide cannot be equated
with the general public interest in knowi ng that the governnent
i nvestigations were thorough and accurate in their concl usions.
That latter interest, which is the only relevant public interest
under Exenption 7(C), has been fully served. Further private
probi ng, which could cone only at enornous expense to the surviving
famly menbers, is unwarranted.

ARGUMENT

THE OFFICE OF INDEPENDENT COUNSEL PROPERLY WITHHELD

PHOTOGRAPHS OF VINCENT FOSTER’S BODY AT HIS DEATH SCENE

UNDER EXEMPTION 7 (C) OF THE FREEDOM OF INFORMATION ACT

In applying Exenption 7(C) of the Freedom of Information Act
(FOA), 5US C 552(b)(7)(C, courts nust first determ ne whet her
the records at issue were “conpiled for | aw enforcenent purposes,”
5 U S C 552(b)(7). In this case, there is no dispute that the
phot ographs at issue are | aw enforcenent records. They were taken
by law enforcenent officials at the scene of a death for the
purpose of investigating the cause of death. See J. A 87.
Accordingly, the applicability of Exenption 7(C) turns upon

wei ghi ng the public interest in disclosure of the docunents agai nst

t he i nvasi on of privacy that disclosure would cause. Departnent of

Justice v. Reporters Conmttee for Freedom of the Press, 489 U. S.

749, 762 (1989). Because disclosure of the deat h-scene phot ographs
woul d intrude significantly on the privacy of the Foster famly

wi t hout neasurably advancing the general public interest in
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under st andi ng governnmental activity, the photographs are exenpt
from di scl osure under FO A

A. Disclosure Of The Photographs Could Reasonably
Be Expected To Intrude Upon The Surviving
Family Members’ Privacy

1. Protecting Against Unwarranted Intrusions On
Personal Privacy Under FOIA Has Been A Prime
Concern of Congress

In enacting the FOA 5 U S . C. 552, Congress “bal ance[d] the
public’'s need for access to official information wth the

Governnment’s need for confidentiality.” \Winberger v. Catholic

Action, 454 U. S. 139, 144 (1981). Wile FO A generally calls for
“broad di scl osure of Governnent records,” Congress also “realized
that legitimte governnental and private interests could be harned

by rel ease of certain types of information.” Departnent of Justice

v. Julian, 486 U.S. 1, 8 (1988) (quotation marks omtted). Because
“public disclosure is not always in the public interest,” Congress
“provi ded that agency records nmay be withheld” if they fall within

one of the Act’s nine exenptions. CIAv. Sins, 471 U S. 159, 166-

167 (1985). Those exenptions “are intended to have neani ngful

reach and application.” John Doe Agency v. John Doe Corp., 493

U S. 146, 152 (1989).

Congress was aware, in particular, that vast anounts of
personal information about individuals routinely accunulate in
gover nment records. See, e.g., HR Rep. No. 1497, 89th Cong., 2d

Sess. (1966), reproduced in Subcomm on Admin. Practice & Procedure
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of the Senate Conm on the Judiciary, Freedom of Information Act

Source Book: Legislative Materials, Cases, Articles, 93d Cong., 2d

Sess. 32 (Comm Print 1974) (1974 Source Book) (noting that a

nunber of agencies “have great quantities of files containing
intimate details about mllions of citizens”). As a consequence,

the two “vital and deeply held commitnents in our denocratic system
* * * [of] privacy and the right to know]” could “inevitably

I mpi nge one agai nst another.” Attorney General’s Menorandumon the

Public Information Section of the Adninistrative Procedure Act iii

(June 1967) (1967 Attorney General Mem). In response to that

problem “[a]t the sane tinme that a broad phil osophy of *freedom of
information’” was enacted into |aw, Congress sought to “protect
certain equally inportant rights of privacy with respect to certain
information in Governnent files.” S. Rep. No. 813, 89th Cong., 1st

Sess. 3 (1965) (quoted in Departnent of the Air Force v. Rose, 425

U S 352, 372 n.9 (1976)); see also S. Rep. No. 221, 98th Cong.,
1st Sess. 21 (1983) (“Since passage of the FOA in 1966, Congress
has recogni zed the need to bal ance an open governnent phil osophy
against legitimate concerns for the privacy of individuals.”).

To that end, two of FOA s nine exenptions are directed
specifically to protecting the privacy of personal information in
governnment records. The broadest protection for privacy under the
FOA is provided by Exenption 7(C), which is at issue in the

present case. That provision exenpts fromthe governnent's general
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duty of disclosure “records or information conpiled for |[|aw
enforcenment purposes” if their production “could reasonably be
expected to constitute an unwarranted invasion of personal
privacy.” 5 U S. C 552(b)(7)(0O.

As originally enacted in 1966, Exenption 7 protected
“investigatory files conpiled for | aw enforcenent purposes except
to the extent available by lawto a private party.” Act of July 4,
1966, Pub. L. No. 89-487, § 3(e), 80 Stat. 251. Because courts
often construed it as a bl anket exenption for all |aw enforcenent
records, Congress anended Exenption 7 in 1974 to specify that only
certain classes of sensitive |law enforcenent material should be

exenpt from disclosure. NLRB v. Robbins Tire & Rubber Co., 437

U S 214, 230 (1978). Accordingly, “[a]s anended, Exenption 7
requires the Governnment to denonstrate that a record is 'conpiled
for | aw enforcenent purposes' and that disclosure would effectuate

one or nore of the six specified harns.” John Doe Agency, 493 U. S.

at 156; see also FBI v. Abranmson, 456 U. S. 615, 622 (1982).

In 1986, Congress significantly broadened the scope of
Exenption 7(C) to ensure that the protection of privacy it affords
woul d not be construed in an “overly formalistic way.” S. Rep. No.

221, 98th Cong., 1st Sess. 22 (1983).° Before the 1986 anendnent,

6 Because the 1986 revision was enacted through a floor
anendnent to the Anti-Drug Abuse Act of 1986, there are no
cont enpor aneous conmmttee reports to consult. However, the 1983
Senate Report on the virtually identical anendnents (S. Rep. No.
221, supra) has been cited by this Court and others as providing
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the government was required to prove that the invasion of the

privacy interest at stake “would” be “unwarranted.” The 1986
amendnent supplied a nore flexible standard. See Reporters
Conmittee, 489 U S at 756 n.9. In an effort to ease the
government’s burden in protecting personal information under

Exenption 7(C), Congress replaced the phrase “would constitute an
unwarranted invasion of personal privacy” with the nore flexible
and predictive standard of “could reasonably be expected to

constitute” an unwarranted i nvasi on of privacy. I|bid.; Halloran v.

Veterans Adm n., 874 F.2d 315, 319 (5th Cr. 1989). The change was

“designed to make it clear that the courts should apply a common
sense approach to this balancing test,” and to “elimnate any
possibility of an overly literal interpretation” of the exenption.
S. Rep. No. 221, supra, at 22. That approach was deened criti cal
because, by their very nature, |aw enforcenment investigations
commonly require officials to collect considerable amunts of
private i nformati on about individuals, whether they are w tnesses,
victinms, or possible suspects. The anendnent enbodi ed t he judgnent
of Congress that, although “[n]o one questions the value of an

informed citizenry; nor should anyone question the governnment’s

hel pful gui dance in construing the 1986 anendnents. See Reporters
Committee, 489 U.S. at 777 n.22; Attorney General’'s Menorandum on
the 1986 Anendnents to the Freedom of Information Act 4 & nn.6-7
(Dec. 1987).
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obligation to respect the privacy of those sane citizens.” |1d. at
3.

Wth respect to non-Ilaw enforcenent records, FO A Exenption 6
allows the governnent to wthhold information contained in
"personnel and nedical files and simlar files" if the disclosure
"would constitute a clearly unwarranted invasion of personal
privacy." 5 U S.C. 552(b)(6). Exenption 7(C) “is nore protective
of privacy than Exenption 6” because the former “applies to any
di scl osure that 'could reasonably be expected to constitute' an
i nvasion of privacy that is "unwarranted,'” while the latter bars
only disclosures “that 'would constitute' an invasion of privacy

that is 'clearly unwarranted.'” Departnent of Defense v. FLRA, 510

U S. 487, 496-497 n.6 (1994). The two exenptions thus “differ in

t he magni tude of the public interest that is required to override

the respective privacy interests protected by the exenptions,” id.
at 497.
2. FOIA’'s Privacy Protection Extends To Control

By Close Family Members Over Sensitive Matters
And Personal Decisions Concerning The Death Of
A Loved One

a. The scope of FOIA’s privacy protection

Exenption 7(C) protects against unwarranted invasions of
“personal privacy.” 5 US C 552(b)(7)(0O. Not hing in the
statutory text limts the privacy protected to that of the subject
of the requested record. | ndeed, since FO A s enactnent, the

privacy exenptions have been understood to “includ[e] nenbers of
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the famly of the person to whomthe information pertains.” 1967

Attorney General Mem 36. Even when Congress narrowed Exenption

7’s scope in 1974 by identifying particular categories of
informati on for wi thholding, the reference to personal privacy in
Exemption 7(C) was understood to “protect[] relatives or
descendants of ” persons under investigation, and to factor into the
Wi t hhol di ng decision the “possible adverse effects wupon [the

individual] or his famly.” Attorney General’s Menorandum on the

1974 Anendnents to the Freedomof Information Act 9-10 (Feb. 1975);

see also Departnent of State v. Ray, 502 U S. 164, 176 (1991)

(privacy interest includes enbarrassnent that disclosure could
cause for returned Haitian nationals “or their famlies”).
Congress enployed the nodifier “personal” not to limt the
protections to particular individuals, but to restrict it to
natural persons rather than corporations or other entities.’
Because FO A was not intended to afford the general public a
right of access to the vast anounts of “information about private

citizens that happens to be in the warehouse of the Governnent,”

Reporters Committee, 489 U.S. at 774 (enphasis omtted), this Court

" See Departnment of State v. Washington Post Co., 456 U.S.
595, 602 n. 4 (1982) (“[T] here are undoubtedly many Governnment files
whi ch contain information not personal to any particul ar individual
* * * |Information unrelated to any particul ar person presumably
woul d not satisfy the threshold test” for protection under FOA' s
privacy exenptions.); 1974 Source Book 278; 1967 Attorney Ceneral
Mem 36-37; Sinse v. CA 642 F.2d 562, 572 n.47 (D.C. Gr. 1980);
National Parks & Conservation Ass’'n v. Kleppe, 547 F.2d 673, 685
n.44 (D.C. Gr. 1976).
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has refused to adopt a “cranped notion of [the] personal privacy”
that FO A protects, id. at 763.% The Court instead has broadly

defined the types of privacy interests protected by Exenptions 6

and 7(C). In Reporters Committee, the Court held that crimna
history records -- “rap sheets” -- are exenpted from disclosure
under Exenption 7(C). [Id. at 762-780. 1In so holding, the Court

explained that the privacy interests protected by FOA are nore
expansi ve than tort-law or constitutional conceptions of privacy.

Id. at 762 n.13; see also Marzen v. Departnent of Health & Hunan

Servs., 825 F.2d 1148, 1152 (7th GCr. 1987) (“[T]he privacy
interest protected under FO A extends beyond the comon |aw. ”).
Exenmption 7(C) also protects information about an individual that
is already in the public record, but that is “intended for or
restricted to the use of a particular person or group or class of
persons” and is “not freely available to the public.” Reporters

Commttee, 489 U. S. at 763-764 (quoting Webster’s Third New Int’|

Dictionary 1804 (1976)). The “practical obscurity” of such
information and its “hard-to-obtain” character creates a FO A-
protected privacy interest against its broad disclosure to the

public. Reporters Committee, 489 U.S. at 762, 764.°

8 See also Wialen v. Roe, 429 U S. 589, 605 (1977) (“We are
not unaware of the threat to privacy inplicit in the accunul ation
of vast anounts of personal information in conputerized data banks
or other massive governnent files.”).

° See also Dep’'t of Defense v. FLRA, 510 U.S. at 497 (hol ding
nanes and addresses exenpt from di scl osure); Washi ngton Post, 456
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Moreover, “invasion[s]” of privacy that are “unwarranted”
under FO A extend beyond intrusions into the hone, physical
i nvasions of the body, disruption of nental solitude, and
i ncursions on other archetypically private real ns. Under this
Court’s <cases, privacy includes the right to avoid public
enbarrassnment, harassnment, and the unwanted attention of others.

In Reporters Conmittee, the Court spoke of a “privacy interest in

keepi ng personal facts away from the public eye,” especially
matters that otherwise mght be “wholly forgotten” due to the
passage of tinme. 489 U.S. at 769. In Ray, the Court recognized
that disclosure of the identities of Haitian nationals who had
unsuccessfully attenpted to flee to the United States and were
returned to Haiti “could subject them or their famlies to
enbarrassnment in their social and community relationships,” 502
US at 176, and that there existed a “privacy interest in
protecting these individuals fromany retaliatory action” or even
attenpted “interview[s]” by third parties that disclosure m ght
bring about, id. at 177.

Li kew se, in Rose, the Court upheld, under FO A Exenption 6,
the redaction of identifying information about third parties and

wi t nesses fromcase summari es of honors and et hi cs hearings hel d by

U S at 600 (FOA s protection of privacy interests is not limted
to “highly personal” matters; it includes “information about a
particular individual that is not intimate,” such as “place of
birth, date of birth, date of narriage, enploynent history, and
conpar abl e data”).
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the United States Air Force Acadeny. Such redactions, the Court
reasoned, pronote “privacy values” by protecting the subjects of
the hearings from “enbarrassnent, perhaps disgrace,” 425 U.S. at
376-377, due to the revival of “wholly forgotten” past events, id.

at 381; see also Departnment of State v. Washi ngton Post Co., 456

U S 595 599 (1982) (“Congress’ primary purpose in enacting
Exenption 6 was to protect individuals from the injury and
enbarrassnment that can result from the unnecessary disclosure of
personal information.”).

Accordingly, FOA s definition of “personal privacy” extends
to (i) personal information about an individual or a close famly
menber that happens to be warehoused in governnent files, (ii) that
was intended for or restricted to the use of particular persons,
and (iii) the disclosure of which could reasonably be expected to
cause enbarrassnment, enotional upset or anguish, injury, or

unwant ed public attention for the individual or famly nmenbers.

10 Foster’s status at the tine of his death as a public
official does not affect the privacy interests of his surviving
famly nmenbers, for three reasons. First, even if Foster were a
“public figure,” his children, spouse, siblings, and nother are
not, see Tine, Inc. v. Firestone, 424 U S. 448 (1976), and their
privacy interests in controlling their |oved one’s death i mage are
not dimnished by the deceased' s prior occupation. | ndeed,
arguably his prom nence increases the |ikelihood of harassnent and
unwanted attention for his famly nenbers. See Fund for Const.
Gov’'t v. National Archives & Records Serv., 656 F.2d 856, 865 (D.C.
Cr. 1981). Second, even public officials maintain legitimte
privacy interests protected by the FO A See, e.qg., Dep't of
Def ense v. FLRA, 510 U S. at 500-502 (protecting the privacy of
civil service enployees); Rose, 425 U S. at 381 (acknow edging
privacy interests of Air Force Acadeny graduates who have renai ned
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b. The privacy of surviving family members

Consistent with this Court’s delineation of the scope of
FO A's privacy protection, every court of appeals to address the
question, including the court of appeals in this case, see Pet.
App. 13a, has held both that the privacy interests of close famly
menbers survive the death of an individual who is the subject of a
governnental record, and that the fam |y nenbers’ privacy interests
I ncl ude controlling the i mages and sensitive events surroundi ng a
| oved one’ s deat h.

Tracking the privacy protection from enbarrassnent, nenta
distress, and unwanted attention recognized by this Court in

Reporters Conmittee, Ray, and Rose, the |lower courts’ recognition

of survivors’ privacy interests in the images and specific details
of a loved one’s death has relied upon the enotional disquiet and
i ntrusion upon the solitude of grieving famlies that disclosure

woul d cause. In New York Tinmes Co. v. NASA 782 F. Supp. 628

(D.D.C. 1991), the court sustained the w thhol di ng under Exenption

inthe mlitary); New York Tines Co. v. NASA 920 F.2d 1002, 1005
(D.C. Gr. 1990) (en banc) (recognizing privacy interests of NASA
astronauts and their famlies). Even if public officials’
expectations of privacy may be “sonmewhat di m ni shed,” they “do not
surrender all rights to personal privacy when they accept a public
appointment.” Kinberlin v. Departnent of Justice, 139 F.3d 944,
949 (D.C. Cir.), cert. denied, 525 U. S. 891 (1998) (quoting Quinon
v. EBlI, 86 F.3d 1222, 1230 (D.C. Cr. 1996)); see also Lesar v.
Departnment of Justice, 636 F.2d 472, 487 (D.C. Cr. 1980). Third,
respondent has never asserted that disclosure of the photographs
woul d cast rel evant |ight on Foster’s performance of his own duties
as Deputy Counsel to the President. See Pet. App. 57a.
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6 of an audi ot ape of the Space Shuttle Chall enger astronauts’ | ast
wor ds because “[e] xposure to the voice of a beloved famly nenber
i medi ately prior to that famly nenber’s death * * * would cause
t he Chal l enger fanmilies pain,” and di sclosure to the general public
under FOAwould inflict a “disruption of their peace of m nd every
time a portion of the tape is played within their hearing.” [d. at

631-632, on remand from New York Tines Co. v. NASA, 920 F.2d 1002,

1005 (D.C. Cir. 1990) (recognizing continuing privacy interests of

astronauts and their famlies). In Katz v. National Archives &

Records Admin., 862 F. Supp. 476 (D.D.C. 1994), aff’d on other

grounds, 68 F.3d 1438 (D.C. Gir. 1995), the court held that autopsy
X-rays and sim|ar photographs of President Kennedy were exenpt
from disclosure because their release would cause “additional
angui sh” to the surviving famly, id. at 485. See also Lesar v.

Departnment of Justice, 636 F.2d 472, 487 (D.C. Cr. 1980)

(recognizing, with respect to the assassination of Dr. Martin
Luther King, Jr., his survivors’ privacy interests in avoiding
“annoyance or harassnent”). Where famly nenbers have religi ous or
cultural objections to the public display of the deceased,
di sclosure also could inflict a profound spiritual and
psychol ogi cal intrusion on the survivors. See, e.q., Maurice Lamm

The Jewish Wy in Death and Mourning 29-37 (2000).

| ndeed, with respect to the very photographs at issue here,

the D.C. Circuit held that Exenption 7(C)’s privacy protection
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enbraces “the powerful sense of invasion bound to be aroused in
cl ose survivors by wanton publication of gruesone details of death
by violence,” observing that “there seens nothing unnatural in

saying that the interest asserted against it by spouse, parents,

and children of the deceased is one of privacy.” Accuracy in

Media, Inc. v. National Park Serv., 194 F.3d 120, 123 (D.C. Cr.

1999), cert. denied, 529 U.S. 1111 (2000).* As the Ninth Crcuit
noted in this case, there is “a zone of privacy in which a spouse,
a parent, a child, a brother or a sister preserves the nenory of
t he deceased | oved one,” and “[t]o violate that nenory is to i nvade
the personality of the survivor * * * [and] an aspect of hunman
personal ity essential to being human, the survivor’s nenory of the
bel oved dead.” Pet. App. 13a. In that sane vein, |ndependent
Counsel Starr declined to include death-scene or autopsy
phot ographs as part of his report “based on traditional privacy

consi derations.” Starr Report, J.A 116.1

11 The D.C. Circuit case involved a request for black-and-
white copies of the photographs, while here respondent seeks the
“hi ghest quality” col or copies of the photographs. J.A 45; Pet.

App. 22a.

12 See al so Canpbell v. Departnent of Justice, 164 F.3d 20,
33 (D.C. Cir. 1998) (“famly-related privacy expectations survive
deat h”); Bowen v. EDA, 925 F.2d 1225, 1228 (9th Cr. 1991) (hol ding
aut opsy reports exenpt under FO A where di scl osure woul d constitute
a clearly unwarranted invasion of personal privacy); Marzen, 825
F.2d at 1152, 1154 (recognizing famly's privacy interest in
nmedi cal records pertaining to “circunstances surrounding the life
and death of Infant Doe,” because their disclosure would reveal
“the intimate details connected with the family's ordeal”); L & C
Marine Transp., Ltd. v. United States, 740 F.2d 919, 923 (11th Cr
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Whil e the privacy protection afforded by FO A is broader than

conmon- | aw conceptions of privacy, see Reporters Conmttee, 489

US at 762 n. 13, it is noteworthy that several States, under their
common | aw, have recogni zed a simlar right of survivor privacy in
t he i mges and ot her records surrounding the death of a | oved one.

See, e.q., Canpus Conmuni cations, Inc. v. Earnhardt, 821 So. 2d

388, 402 (Fla. Dist. Ct. App. 2002) (“[P]Jublication of the nude and
di ssected body of M. Earnhardt would cause his wife and chil dren
pai n and sorrow beyond the poor power of our ability to express in
words.”), review denied, No. SC02-1635 (Fla. July 1, 2003);

Earnhardt v. Volusia County, No. 2001-30373-CICl, 2001 W 992068,

at *3 (Fla. Gr. C. July 10, 2001) (“The publication of a person’s
aut opsy phot ogr aphs constitutes a unique, serious, and
extraordinarily intrusive invasion of the personal privacy of that
person’s surviving famly nenbers.”; “[E]xam nation of these
aut opsy phot ographs by any neans woul d be an i ndecent, outrageous,

and intolerable invasion, and would cause deep and serious

1984) (Exenption 7(C) protects “information about an individua

whi ch he could reasonably assert an option to withhold from the
public at |arge because of * * * its possible adverse effects upon
hinmself or his famly.”) (quoting Attorney General's Menorandum on
the 1974 Anmendnents to FO A, reprinted in Subcomm on Adm n.

Practice & Procedure of the Senate Comm on the Judiciary, Freedom
of Information Act and Anendnents of 1974 Source Book: Legislative
H story, Texts and Ot her Docunents 520 (Comm Print 1975); Col eman
v. EBI, 13 F. Supp. 2d 75, 80 (D.D.C. 1998) (holding that autopsy
reports and photographs of the deceased victim are exenpt from
di scl osure under Exenption 7(C) based upon “the privacy interests
of the victims famly”).
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enotional pain, enbarrassnent, humliation and sadness to Dale

Earnhardt’ s surviving famly nenbers.”); Reid v. Pierce County Med.

Examiner’'s Ofice, 961 P.2d 333, 338-341 (Wash. 1998) (i medi ate

rel ati ves have privacy interest in autopsy phot ographs of decedent
because “[wjle fail to see how autopsy photographs of the
Plaintiffs’ deceased relatives do not constitute intimte details
of the Plaintiffs’ lives or are not facts Plaintiffs do not w sh

exposed before the public gaze”); MCanbridge v. Cty of Little

Rock, 766 S.W2d 909, 915 (Ark. 1989) (recognizing valid privacy
i nterest of nother of nmurder victimin crinme-scene photographs, but
finding it outweighed by a conpeting public interest); Douglas v.
St okes, 149 S.W 849 (Ky. 1912) (recogni zing parents’ privacy-like
i nterest in photographs of stillborn conjoined twins).?
Consistent with that view, there is no broadly recognized
tradition in the United States of public access to autopsy or
crime-scene photographs or simlar depictions of individuals
imedi ately prior to or in the throes of their death. See, e.q.,

Comaroto v. Pierce County Md. Examner's Ofice, 43 P.3d 539

3 As the D.C. Circuit explained in rejecting a request for
t he sanme deat h-scene photographs of Vincent Foster, to understand
the enotional intrusion on famly menbers’ traditional solitude in
the burial and grieving process, “[o]ne has only to think of
Li ndbergh’s rage at the photographer who pried open the coffin of
his kidnapped son to photograph the remains and peddle the
resulting photos.” Accuracy in Media, 194 F.3d at 123. See also
A. Scott Berg, Lindbergh 273 (1998). Wbsites continue to display
phot ographs of the murdered child 70 years after his death. See,
e.qg., http://ww.lindberghki dnappi hghoax. com body. html .
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(Wash. . App. 2002) (convicted child nolester denied access to

his victim s suicide note); Bodel son v. Denver Pub. Co., 5 P.3d 373

(Colo. Ct. App. 2000) (state law permtted restrictions on public
i nspection and disclosure of autopsy reports, where disclosure
woul d harm privacy interests of famly nenbers of victins of

Col unbi ne school shooting); Shuttleworth v. Gty of Canden, 610

A.2d 903 (N.J. Super. Ct. 1992) (unlike autopsy reports, autopsy
phot ographs are not public records and thus are not subject to
rel ease under state “Right to Know |aw;, instead, they are subject
to possible release under the common |aw, which balances the
parties’ interests), certif. denied, 627 A 2d 1135 (N.J. 1992);

G obe Newspaper Co. v. Chief Med. Examiner, 533 N E. 2d 1356 (Mass.

1989) (autopsy reports exenpt from disclosure); Herald Co. .

Murray, 136 A.D.2d 954 (N Y. App. Div. 1988) (sane); &Glvin v.

Freedom of Info. Commin, 518 A 2d 64, 71 (Conn. 1986) (autopsy

reports exenpted from state freedom of information law, in part
because they “could contain information which, if disclosed, m ght
cause enbarrassnment and unwanted public attention to the relatives

of the deceased”).

14 Many States have near-absolute exenptions from their
freedom of information laws, or simlar statutory prohibitions,
that speak directly to the rel ease of autopsy reports in full, or
aut opsy phot ographs specifically. See Alaska Stat. 8§ 12.65.020
(Mchie 2002); Del. Code Ann. title 29, § 10002(d)(15) (1997)
(absolute prohibition on disclosure of records in custody of
medi cal exami ner); Ga. Code Ann. 8 45-16-27(d) (2002) (prohibiting
rel ease of autopsy photographs wthout witten release of
next-of-kin); lowa Code Ann. § 22.7(41) (2001); La. Rev. Stat.
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Those cases and laws grow out of |ong-established cultura
traditi ons acknow edging famlial control over the body and i nmage
of the deceased. Few events in |ife are nore profoundly intimte
and personal than grieving over and conming to ternms with the |oss
of a loved one. Anmerican tradition respects the privacy of the
event by affording close famly nenbers the right to decide,
consistent wwth their own religious and noral preferences and any

vi ews expressed beforehand by the deceased, whether a | oved one’s

44: 19 (Supp. 2003) (public has full right of inspection, but no
right to reproduce); Me. Rev. Stat. Ann., title 22, § 3022(8) (West
Supp. 2002); Mass. Gen. Laws. ch. 38, §8 2, para. 8 (2003); Mnn
Stat. 8 13.83 (2002) (providing for disclosure of only enunerated
categories of data on deceased individuals, not including
phot ographs); 82-12 Op. Nev. Atty. Gen. (1982); 2003 N.D. Laws 384;
N.H Rev. Stat. Ann. 8§ 611-A:8(1V) (2002); kla. Stat. title 51, §
24A.5(1)(d) (2002); O. Rev. Stat. § 146.035(5) (2001); R 1. Gen
Laws 88 23-3-1(11), 23-3-23(a) (2002) (barring inspection or
di scl osure of records concerning "death" and "data related
[there]to,"” unless authorized); S.C. Code Ann. 8 17-5-535(A) (Supp.
2002) (restricting use of autopsy photographs); Tex. Code Crim
Proc. Ann. Art. 49.25(11) (2003); Utah Code Ann. § 26-4-17(4)
(2003); Wash. Rev. Code § 68.50.105 (1997).

Several other States require a court order based upon a
showi ng of good cause, or a simlarly heightened showing, to
rel ease such material. See Cal. Gv. Proc. Code § 129; Fla. Stat.
Ann. 8 406.135 (West 2002) (exenpting autopsy photographs and
vi deot apes from state freedom of information law and requiring
consi deration by a court of the “seriousness of the intrusion into
the famly's right to privacy and whether such disclosure is the
| east intrusive neans available”); Ind. Code Ann. 8§ 36-2-14-10
(Mchie 2003) (requiring deference to privacy interests); N.Y.
County Law 8§ 677(3)(b) (MKinney 2003); W Va. Code § 61-12-10
(2003). But see Swi ckard v. Wayne County Med. Exam ner, 475 N. W 2d
304, 310 (Mch. 1991) (autopsy report of judge who conmtted
suicide ordered released because famly nenbers only have a
protected privacy right where “the di scl osed i nformati on [woul d] be
highly offensive to a reasonable person and of no legitimte
concern to the public”).
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body will be publicly viewed or not and whet her funeral services or
di sposition of the remains will be public or private.™ Sinmlarly,
the bodies of individuals who die in public places are routinely
draped to prevent trauma to famly menbers and unwarranted public
exposure. In the case at hand, Foster’s w dow chose not to open
her husband’ s casket to view him and further decided to have the
casket remain closed throughout the funereal process, for
prof oundly personal reasons associated with her desire to preserve
her menories of her husband in life. J.A 9l FO A was never
i ntended to wrest control of that decision away fromfam |y nenbers

and into the hands of any curious nenber of the public.

15 See Restatenent (Second) of Torts § 868 (1979) (one who
“prevents [the] proper internment or cremation [of a corpse] is
subject toliability to a nenber of the fam |y of the deceased who
is entitled to disposition of the body”); Larson v. Chase, 50 N W
238, 240 (M nn. 1891) (recognizing the wong inflicted on survivors
by “indignity to the dead”); see also, e.qg., Witehair v. Hi ghland
Menory Gardens, Inc., 327 S. E. 2d 438, 441 (W Va. 1985) (“The
quasi -property rights of the survivors include the right to custody
of the body; * * * to have the body treated with decent respect,
wi thout outrage or indignity thereto; and to bury or otherw se
di spose of the body without interference.”); Bauer v. North Fulton
Med. Cr., Inc., 527 S. E 2d 240, 243 (Ga. C. App. 1999) (“[I]n
order to respect ‘those sentinments connected wth decently
di sposing of the remains of the departed which furnish one ground
of difference between nen and brutes,” * * * this Court has
consistently found that a decedent’s next of kin has a personal,
quasi-property right in his or her corpse to ensure its proper
handl i ng and burial.”) (quoting Louisville & NR Co. v. Wlson, 51
S E 24 (Ga. 1905)); In re Estate of Medlen, 677 N. E. 2d 33, 35-36
(rer. App. &. 1997) (“The nearest relatives of the deceased have
a quasi-property right in the body; this right arises out of their
duty to bury the dead.”); cf. R ght to Publicize or Commercially
Exploit Deceased Person's Nanme or Likeness as lInheritable, 10
A L.R 4th 1193 (1981).
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The need for such privacy protection is crucial in nodern
times. Wether in the performance of | aw enforcenent functions,
the adm nistration of aviation safety, the execution of mlitary
operations, or the exploration of outer space, federal agencies not
infrequently conme into possession of photographs, videotapes,
audi ot apes, and other records of dead and dying individuals, the
public disclosure of which would cause unquestionable pain and
angui sh for surviving famly nenbers. Exanpl es include the
vi deot aped murder of Wall Street Journal reporter Daniel Pearl, the
cockpit audiotape of United Airlines Flight 93 that crashed in
Pennsyl vani a on Septenber 11, 2001, vi deotapes and phot ographs of
soldiers killed in Iraq, photographs and vi deot apes of the renains
of John F. Kennedy, Jr., and records detailing the remains of the
Space Shuttle Col unbia and Space Shuttle Chall enger astronauts.

Furt hernore, because w thhol ding cannot be predicated on the

identity of the requester, see Reporters Committee, 489 U.S. at

771, it is the privacy interest of surviving fam |y nmenbers that
al l ows the governnent to deny requests by child nol esters, rapists,
nmurderers, and other violent felons for photographs and other

records of their deceased victins.?® Due to the existence of

16 See, e.q., Rapist’s Request for Photos Pronpts Bill,
Associ ated Press, My 29, 2003 (convicted rapist obtained
I nvestigative photographs of his victinms genitals), available at
htt p://ww. her al donl i ne. conf 24hour/ nati on/ st ory/ 902243p- 6283580c.
ht M ; Comaroto, 43 P.3d at 542-544 (convicted child nol ester deni ed
access to his victims suicide note). The federal governnent has
recei ved conparable FO A requests fromconvicts for nmany years.
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Websites that specialize in displaying inmges of dead bodies or
that focus on high-profile deaths, the profound intrusion that a
FO A disclosure could inflict on the private grieving process of
survivors has becone, in contenporary tinmes, boundl ess.! |ndeed,
in declining to publicize Foster’s death-scene photographs,

| ndependent Counsel Starr noted that the “potential for m suse and

7 See, e.q., Earnhardt, 2001 W 992068, at *3 (listing sone
websites); http://deathgallery.com (broad collection of pictures
ranging fromWrld Trade Center victins, to American soldiers, to
celebrities); http://www.drudgereport.com/md323.htm (pictures of
Ameri can sol di ers kill ed in l raq) ;
http://whyaretheydead.net/lisa mcpherson/autopsy/ (pictures of
i ndi vidual who died while in care of the Church of Scientol ogy);
http://www.bobaugust.com/photo.htm (N cole Brown Sinpson crimne-
scene phot ograph); http://www.jfklancer.com/aphotos.html (purported
aut opsy phot ogr aphs of Pr esi dent Kennedy’ s body) ;
http://www.findadeath.com (includes crinme-scene photographs of
Jeffrey Dahnmer’s victins). Because Wbsites of this character are
sonetines di smantl ed and reestablished under new nanes, the URLs
may change during the pendency of this case. The fact of such
Websites’ existence will not. See 2001 Fla. Laws Ch. 2001-1, § 2
(in passing autopsy photograph exenption to state freedom of
information |l aw, | egislature finds that “the exi stence of the Wrld
W de Wb and the proliferation of personal conputers throughout the
wor | d encour ages and pronotes the wi de di ssem nati on of phot ographs
and video and audi o recordi ngs 24 hours a day and that w despread
unaut hori zed di ssem nation of autopsy photographs and video and
audi o recordi ngs woul d subject the i mediate fam |y of the deceased
to continuous injury”); cf. Samuel Warren & Louis Brandeis, The
Right to Privacy, 4 Harv. L. Rev. 193, 211 (1890) (the law s
protection of privacy nust recogni ze technol ogical evolution in
such matters as “photographic art”). Wile respondent’s Wbsite is
not simlarly rife with such grotesque displays, the existence of
his Wbsite, a portion of which is dedicated to the Foster
i nvestigation and al ready di spl ays a nunber of phot ographs fromthe
Foster death investigation, enhances the risk that the photographs
at issue here wll be displayed on the Internet. See
http://www.allanfavish.com. The phot ographs t hat al ready have been
rel eased by the government have been placed on the Internet by
ot hers as wel | . See http://hometown.aol.com/;
http://www. fbicover-up.com.
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expl oi tati on of such photographs is both substantial and obvi ous.”

Starr Report, J.A 116.

Establ i shed tradition and judicial practice thus denonstrate

that, like the rap sheets at issue in Reporters Committee, death-

scene phot ographs and ot her i mages of the deceased and dying in the

possession of the governnent are “not freely available to the
public” and, instead, are “intended for or restricted to the use of
a particular person or group or class of persons,” giving affected
famly nmenbers a FO A-protected privacy interest in restricting
“the degree of dissemnation.” 489 U S. at 763-764. Also |like the

hearing sunmmaries at issue in Rose and the rap sheets at issue in

Reporters Conmittee, the “passage of tinme” since Foster’'s death

woul d exacerbate the intrusiveness of releasing the photographs.
Id. at 763; see al so Joseph Decl., J.A 70 (“It was determ ned t hat
the privacy interests are as strong -- if not stronger -- now than

when the records were created.”); cf. Bast v. Departnent of

Justice, 665 F.2d 1251, 1255 (D.C. Cr. 1981) (“[Rl enewed publicity
brings with it a renewed invasion of privacy.”). Di scl osure of
such records would inflict the same type of profound enotional
i nvasi on and unwanted public attention that this Court has held
triggers protection under Exenptions 6 and 7(C). Thus, the Foster

famly's privacy interest in these photographs is conpelling.?*®

¥ In his owmn petition for a wit of certiorari, respondent
has sought this Court’s review of the question whether “a
deceased’ s surviving fam |y nmenbers [ have] a privacy interest under
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B. Release Of The Photographs Of Foster’s Body At
The Scene Of His Death Would Not Significantly
Advance The General Public Interest 1In
Understanding Governmental Activity

Bal anced against that grave intrusion on famly nenbers’
privacy, disclosure of the photographs of Foster’s dead body at the
scene of his death would not significantly advance any public
interest that is cognizable under FOA In analyzing the public
interest side of the Exenption 7(C) balance, the Court nmnust
consi der the extent to which disclosure of the requested docunents

woul d “contribute significantly to public understanding of the

operations or activities of the governnent.” Reporters Commttee,

the FOA in photographs of the deceased’ s body, when those
phot ographs do not contain any information about those famly
menbers.” 02-409 Pet. i, Favish v. Ofice of Indep. Counsel. A
separate petition for wit of certiorari filed by the Foster famly
menbers, who are respondents supporting petitioner in this case,
al so presents a question about the scope of survivor privacy
protection under the FOA  02-599 Pet. i, Anthony v. Favish. At
the sane tinme that the governnent asked the Court to hold the
governnent’s petition in this case pending decision in Departnent
of Justice, Bureau of Al cohol, Tobacco, Firearns & Explosives v.
Gty of Chicago, No. 02-322, vacated and remanded, 123 S. C. 1352
(2003), the United States opposed certiorari on both of those
questions, due to the absence of any circuit conflict. See 02-954
Pet. 7; 02-409 U.S. Br. in Qpp. 5-7; 02-599 U. S. Br. in Opp. 5-7.
This Court is now hol di ng both respondent’s and the Foster famly’'s
petitions pending disposition of the instant case. Because of
t hose pendi ng petitions and because an under st andi ng of the privacy
interest at issue helps set the groundwork for analysis of the
public interest prong of the Exenption 7(C) analysis, the United
St ates has addressed the survivor privacy issue in this brief. As
this case has proceeded solely as a survivor privacy claim there
is no occasion for the Court to decide wunder what other
ci rcunst ances privacy i nterests (whet her of the deceased or ot hers)
may survive post-nmortem Cf. Swidler & Berlin v. United States,
524 U.S. 399 (1998).
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489 U. S. at 775 (enphasis added). That is “the only relevant

public interest.” Departnent of Defense v. FLRA, 510 U. S. at 497;

see also Bibles v. Oregon Natural Desert Ass’'n, 519 U.S. 355, 355-

356 (1997) (per curiam. The requester bears the burden of
“identify[ing] with reasonable specificity the public interest that

woul d be served by release.” Hale v. Departnent of Justice, 973

F.2d 894, 900 (10th Gr. 1992), vacated and remanded on ot her
grounds, 509 U S. 918 (1993), reinstating judgnment in relevant
part, 2 F.3d 1055, 1057 (10th Cr. 1993); King v. Departnent of

Justice, 830 F.2d 210, 234 (D.C. Cir. 1987). The requester,
nor eover, nust denonstrate nore than just a general public interest
in the subject matter of the request. He nust show that there is
a public interest in the “specific information being wthheld.”

Senate of the Commonwealth of Puerto R co v. Departnent of

Justice, 823 F.2d 574, 588 (D.C. GCir. 1987) (Ruth Bader G nsburg,
J.). That is because, when a FO A request “seeks no ‘official
i nformati on’ about a Government agency, but nmerely [seeks] records
that the Governnment happens to be storing,” then “the privacy
i nterest protected by Exenption 7(C) is in fact at its apex while
the FO A-based public interest in disclosure is at its nadir.”

Reporters Committee, 489 U S. at 780.

Di scl osure of the photographs at issue here would not
significantly, or even discernibly, advance any relevant public

interest, for three reasons. There is no public interest
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cogni zable wunder FOA in investigating unsubstantiated and
repeatedly refuted allegations of governnmental m sconduct; the
vol um nous disclosures of information already namde by the
government satisfy any public interest in probing the government’s
i nvestigation of Foster’s death; and, in any event, the photographs
ordered rel eased | ack any substantial nexus to the public interest
t hat respondent asserts.

1. There Is No General Public Interest In Further
Probing Unsubstantiated Or Already Refuted
Allegations Of Governmental Misconduct

Respondent has asserted a public interest in uncovering
deficiencies in the Independent Counsel’s investigation into
Foster’'s death. Pet. App. 10a. In particular, respondent asserts
that he needs the photographs to pursue personally his own
al | egati ons of a governnent-w de conspiracy to cover up the all eged
nmurder of Foster. See generally Br. in Qop. 6-17. The court of
appeal s decl ared that respondent’s allegations and specul ati on of
“m sfeasance by the agency” anobunted to a cognizable public
interest under FO A that was sufficient to outweigh the famly’'s
privacy i nterests, because respondent sought to exam ne “what [ hi s]
governnent is up to.” Pet. App. 10a-1lla. The Ninth GCrcuit’s
approach conflicts wth this Court’s precedent and accords

insufficient protectionto the privacy interests of the vast nunber
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of individuals whose personal information is stored in government
files.?™

In Ray, this Court held that unsubstantiated allegations of
governnmental m sconduct in nonitoring the treatnent of returned
Haitians would not suffice to overconme privacy interests under
FO A

We are al so unnoved by respondents’ asserted interest in

ascertaining the veracity of the [governnent’s] interview

reports. There is not ascintilla of evidence, either in
t he docunents t hensel ves or el sewhere in the record, that

tends to inpugn the integrity of the reports. e
general |y accord Governnent records and official conduct
a presunption of legitimacy. |If a totally unsupported

suggestion that the interest in finding out whether
Government agents have been telling the truth justified
di scl osure of private materials, Governnent agents woul d
have no defense against requests for production of
private information.

502 U. S. at 179.%

9 Other courts of appeals have required a nore substanti al
showi ng by FO A requesters al |l egi ng governnental m sfeasance. See
Neely v. EBI, 208 F.3d 461, 464 (4th Cr. 2000) (public interest is
“negligible” in the absence of a “conpelling allegation of agency
corruption or illegality”); Accuracy in Mdia, 194 F.3d at 124
(compel I ing evidence) (follow ng SafeCard Servs., Inc. v. SEC, 926
F.2d 1197, 1205-1206 (D.C. Gr. 1991)); Mnna v. Departnent of
Justice, 51 F.3d 1158, 1166 (3d Cir.) (“proof of m sconduct”
necessary), cert. denied, 516 U S. 975 (1995); KTVY-TV v. United
States, 919 F.2d 1465, 1470 (10th Cr. 1990) (“broad unsupported
statenent of possible neglect” by government is insufficient to
out wei gh privacy concerns); Senate of Puerto Rico, 823 F.2d at 588
(a “general interest in getting to the bottomof” an all eged nurder
conspiracy is “not in itself sufficient to outweigh the privacy
concerns”).

20 See also Silets v. Departnment of Justice, 945 F.2d 227, 231
(7th Gr. 1991) (en banc) (“If we were to require only an assertion
of bad faith as opposed to evidence of bad faith, we would send a
signal flare to all future litigants to nake certain to allege
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This case is precisely what Ray warned against. Respondent
wants the photographs of Foster at the scene of his death to
satisfy hinmself that Foster was not nurdered or to prove that he
was. But six pathol ogists and nunmerous forensic scientists, |aw
enforcenment investigators (not only fromthe Park Police and the
FBI, but al so those retained by the Ofice of | ndependent Counsel),
a committee of the United States Senate, Menbers of the House of
Represent ati ves, and two | ndependent Counsel s al ready have studi ed

the matter at length and have unani nbusly concluded that Foster

commtted suicide. And detailed reports of those investigations,

expl aining their conclusions, already have been released to the

publi c.
Respondent’s personal interest in the “blowback” and
“backspatter” of blood and other norbid matters (see, e.qg., Br. in

Qop. 7-15) are all fully and conprehensively addressed in those
prior investigations by persons who (unlike respondent) are trai ned
experts in pathol ogy and the forensics of nurder and suici de. See,
e.g., J.A 111 (retention of expert in bloodspatter). As the
district court noted, noreover, each subsequent investigation was
undertaken for the express purpose of addressing and resolving
doubts that had been posited both about Foster’s death and the

predecessor inquiries. 3/9/98 Tr. 10 (“[T] here were just literally

Gover nment m sconduct no matter how unsupported the allegation.”),
cert. denied, 505 U S. 1204 (1992).
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scores of people out there trying to prove your points; nanely,
sonet hing was anmi ss here, sonething was rotten, and none of them
did.”); id. at 6-7 (“[A]lll [the different investigators] were
driven to find a negative aspect of things, not just M. Foster
di spatching hinself. And despite their denonstrated inclination

they didn't come up wth anything.”).?# The pictures that

2L Conpare Br. in Opp. 7 (questioning whether gun woul d have
remai ned in Foster’s hand if he shot hinself), with Starr Report,
J. A 141-143 (gun shot residue and i ndentati ons on t hunb bot h prove
that Foster fired the gun and explain why the gun renmained in his
hand), Fiske Report 34, 50 (sane); conpare Br. in Qpp. 7
(questioning bl ood spatter patterns), with Starr Report, J. A 146-
148 (anal yzi ng bl ood spatter patterns and findi ng themi nconsi st ent
with any theory that the body was noved); conpare Br. in Qop. 9
(questioning bl ood spot on Foster’s neck), with Starr Report, J.A
133-134 & n. 77, 163-164 & n. 188 (finding no evidence of neck wound
and refuting contrary allegations, and further noting that House
and Senate inquiries both probed and rejected the neck-wound
theory, as did all six persons attending the autopsy), and Fiske
Report 33 n.* (sanme); conpare Br. in Qpp. 12 (questioning blood
dr ai nage patterns and bl ood transfer stain on Foster’s face), with
Starr Report, J.A 162-168 (explaining blood flow pattern and
appearance of transfer stain); conpare Br. in Opp. 22 (discussing
al | eged absence of bl ood spatter on vegetation), with Starr Report,
J.A. 158 (finding bl ood spatter on vegetation); conpare Br. in Opp.
23 (questioning gun identification), with Starr Report, J.A 180-
184 (explaining basis for concluding that the gun was Foster’s);
conpare Br. in Qpp. 23-24 (questioning whether Foster’s body was
dragged), wth Starr Report, J.A 151 (lack of evidence of
draggi ng); conpare Br. in OQpp. 22 (discussing w tness who clai ned
to see no gun in Foster’s hand), with Starr Report, J.A 177-179,
1 Death of Vincent Foster Hearings 391 (deposition of Park Police
i nvestigator John Rolla), and 2 ibid. 1587 (FBI report of statenent
of Park Police investigator Renee Apt) (all: di scussi ng
limtations on witness’s vantage poi nt, due to severe sl ope of hil
and heavy foliage), and Fiske Report 30 (wi tness acknow edges t hat
“because of his position at the top of the berm and the heavy
foliage, there could have been a gun in the nman’s hand that he did
not see”). The Senate Report and the Report by Rep. dinger also
expressly address and refute many of respondent’s theories. See
Cinger Report 3-6; S. Rep. No. 433, supra, at 9-35.
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respondent wants to see to confirm or dispel his own doubts were
fully examned by nunerous investigators, wthout a single
i ndi vidual determning that they -evidenced a nurder. The
deviations in prelimnary observations and other questions that
respondent raises were all probed and were all resolved to the
satisfaction of expert investigators.?? And all of those

I nvestigati ons canme unequivocally to the sane conclusion: Vincent

Foster commi tted suicide.

The conduct of those investigations by the Park Police, the
FBI, the Senate Cormittee, Menbers of the House of Representatives,
| ndependent Counsel Fiske, and I ndependent Counsel Starr -- and the
integrity of their wunaninous outcones -- are entitled to a
presunption of legitimcy and regularity. Ray, 502 U S 179

Under this Court’s cases, that presunption can be overcone only by

22 For exanple, respondent continues to rely on the tentative
observation of one paranmedic that he saw what “appeared to be a
bul | et wound” on Foster’s neck. Br. in Qop. 8. Not only has that
paranedi c | ong since recanted his initial inpression, Starr Report,
J.A 133-134 n.77), but, as the D.C. Crcuit observed, “[w hen
mul ti pl e agencies and personnel converge on a conplex scene and
offer their hurried assessnents of details, some variation anong
all the reports is hardly so shocking as to suggest illegality or
del i berate governnent falsification. Nor does it suggest that the
congressi onal or independent counsel inquiries got anything wong
regarding Foster's wounds.” Accuracy in Media, 194 F.3d at 124.
I ndeed, had all of the hundreds of officials and experts invol ved
in every stage of each of the five investigations expressed
perfectly harnoni zed observati ons and assessnents, respondent m ght
have pointed to that wholly unnatural cohesion as evidence of a
coordinated and well-rehearsed coverup. FO A's protection of
i ndi vidual privacy ought not be sacrificed to such win-win
conceptions of the public interest.
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“clear evidence” of governnental w ongdoing. See, e.qg., United

States v. Arnmstrong, 517 U S. 456, 464 (1996); United States v.

Chem cal Found., Inc., 272 U S. 1, 14-15 (1926); United States v.

Ni x, 189 U. S. 199, 206 (1903); see also Bank of the United States

v. Dandridge, 25 U S. 64, 69-70 (1827) (the law “presunes that
every man, in his private and official character, does his duty,
until the contrary is proved”).

Wthin the framework of FO A, that standard requires a FOA
requester to identify new (as opposed to already refuted),
credi bl e, and obj ectively reasonabl e evi dence of m sfeasance before
an al |l egati on of governnental m sconduct will rise to the | evel of
a cognizable public interest in disclosure. Requiring such a
showi ng perforns the i nportant function of differentiating between
a personal insistence on individually exam ning every detail of
every stage of a governnental investigation, and the general public
interest in ensuring that deaths are properly and reasonably -- not
obsessively -- investigated. Such a distinction is critical
because the i nterests of “soneone who has spent many years studyi ng
every aspect of [a governnental] investigation in great detail
* * * and the public interest are not necessarily identical.’

Stone v. FBI, 727 F. Supp. 662, 667 n.4 (D.D.C. 1990) (sustaining

the withhol ding of information pertaining to the investigation of
Robert F. Kennedy’'s assassination), aff’d, No. 90-5065, 1990 W

134431 (D.C. Cir. Sept. 14, 1990). After all, “the sanme bit of new
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i nformati on consi dered significant by zeal ous students of the * * *
i nvestigation [c]ould be nothing nore than m nutiae of little or no
value in terns of the public interest.” 1bid.

It is inmportant to renmenber, though, that a show ng of clear
evidence is not needed for every or even nost FO A requests. It
need be nmade only when (i) a FOA request triggers one of the
privacy exenptions, which entails consideration of t he
countervailing public interest, and (ii) the public interest
asserted is an interest in exposing alleged mssteps by
governnmental actors in the presunptively proper execution of their
duties. In that context, such a showing is needed to effectuate a

“wor kabl e bal ance,” John Doe Corp, 493 U. S. at 157, between the

public’s right of access to governnmental records when necessary to

know “what the Governnent is up to,” Reporters Commttee, 489 U. S.

at 780, and the “equally inportant rights of privacy with respect
to certain information in Governnent files,” S. Rep. No. 813,
supra, at 3.2

Application of that standard requires reversal of the Ninth
Circuit’s judgnment. 1In the face of investigations of a death that

are anong the nost thorough in Anerican history, the Ninth Crcuit

22 Reporters Conmittee establishes that, when FO A requests
seek |aw enforcenent records that contain personal information
about individuals and that provide Ilittle or no official
i nformati on about a federal agency, courts may adopt categori cal
rules, like the “clear evidence” standard. 489 U. S. at 776-780.
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concluded that the results of those five presunptively proper
investigations were irrelevant to assessing the public interest.
Pet. App. l1lla. Rather than require clear evidence of governnental
m sconduct by the Ofice of |ndependent Counsel (or any other
investigating entity), the Ninth Crcuit concluded that third
parties’ privacy interests can be overconme by any FO A requester
armed with a theory that, “if believed, would justify his doubts.”
Ibid (enmphasis added). But Exenption 7(C) required the court of
appeal s to balance the intrusion into the Foster famly’'s privacy
against the “public interest in [the photographs’] release,”

Reporters Commttee, 489 U S. at 762 (enphasis added), not

respondent’s “highly-specialized interests” and “great persona
stake in gaining access to that information,” Stone, 727 F. Supp.
at 667 n.4. See also Julian, 486 U S at 17 (Scalia, J.,
di ssenting) (“FOAis not neant to provide docunents to particul ar
i ndi vi dual s who have special entitlement to them but rather to
informthe public about agency action.”). 1In the absence of new
(not repeatedly refuted), reliable, and objectively reasonable
evi dence of a governnmental conspiracy or gross i nconpetence by al
five investigating entities, the public interest in probing
Foster’s death and receiving a full report of those investigations
has been thoroughly satisfied.

In support of its contrary approach, the court of appeals

i nvoked “fanmpus cases” in history that “generate controversy,
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suspicion, and the desire to second guess the authorities,” and
concluded that FO A “establishes a right to look, a right to
specul ate and argue again.” Pet. App. 1lla. But this case is not
about respondent’s right to persist in his own beliefs or to
“specul ate and argue.” 1bid. It is about whether FO A all ows
respondent to feed his curiosity with personal information the
di scl osure of which would inflict anguish on other private
i ndi vi dual s. Nor is this case about whether the “authorities”
shoul d be second-guessed. It is about whether, given the five
prior investigations, the general public has aninterest in a sixth
guess by respondent. This Court has answered t hat question: “Mere
specul ati on about hypothetical public benefits cannot outweigh a
denonstrably significant invasion of privacy.” Ray, 502 U S at
179.

In short, contrary to the Ninth Crcuit’s supposition, FOA
does not afford nenbers of the public a single-mnded “right to
| ook” (Pet. App. 1la) at all information about individuals in
governnental records. Quite the contrary, whenever an individual’s
interest in “look[ing]” has run up agai nst the privacy interests of
third parties, “none of [this Court’s] cases construing the FOA
ha[s] * * * found it appropriate to order a Governnent agency to

honor a FO A request for information about a particular private

24 As the D.C. Circuit concluded, the “likelihood that the
photos contradict the statements of all [prior] investigating
agenci es seens renote.” Accuracy in Media, 194 F.3d at 124.
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citizen.” Reporters Conmittee, 489 U S. at 774-775. The Ninth

Circuit’s approach fails to account for the practical reality that
al | egati ons of governnental m sconduct are “easy to all ege and hard

to disprove,” Crawford-El v. Britton, 523 U S. 574, 585 (1998).

| ndeed, sone FO A requesters have an unlimted capacity to see new
indicia of governmental conspiracy or coverup at every turn.

Sinmply asking, as the court of appeals did here, whether such

specul ation and suspicions, “if believed,” would suggest
governmental m sconduct -- which, by definition, they would --
would transform FO A s “workable balance” into an easily

ci rcunvent ed pl eadi ng requirenent.

2. The Public Interest in Probing Foster’s Death
Has Been Satisfied By The Voluminous
Disclosures of Information Already Made By The
Government

Even if the Court were to conclude that there is sone
remai ning public interest in further probing Foster’s death, the
court of appeals erred in ordering release of the photographs
because their disclosure would not significantly advance that
public interest or otherw se reveal the operations or activities of
the O fice of Independent Counsel or other governnental actors.

a. In the first place, the public interest in disclosure of
the specific information sought nust be neasured agai nst t he anount
of information that is already in the public domain. 1In Ray, this
Court sustained the governnment’s withhol ding on privacy grounds of

the identities of repatriated Haitian refugees who had been
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interviewed by the State Departnent, reasoning that the “public
i nterest has been adequately served by disclosure of the redacted
interview summaries.” 502 U. S at 178.% By giving no weight to
the enornous volunme of information already released by the
government, the Ninth Crcuit found the public interest requirenent
to be satisfied by information the disclosure of which could
contribute only marginally, if at all, to public understanding.

In this instance, the government has already publicly
di scl osed Foster’s autopsy report; diagrans and sketches of his
body, head, and brain from the autopsy; details about his bl ood

tests, the nedication he was taking, and information about the

2 (Ot her courts of appeal s |i kewi se have di scounted the public
interest in further disclosures based on the anount of information
already in the public domain. See Halloran, 874 F.2d at 324 & n. 13
(the public interest “in learning about the nature, scope, and
results of the [Veterans’ Adm nistration]’s investigation of, and
its relationship with, one of its contractors * * * has already
been substantially served by the release of the redacted
transcripts and the VA's report on the investigation, from which
the full nature and extent of the VA's actions, as well as whatever
the VA learned from its surreptitious recording of the
conversations, can be discerned.”); id. at n.13; Mrzen, 825 F.2d
at 1153-1154 (“Wiile it is true that the circunstances surroundi ng
the life and death of Infant Doe are of substantial public
interest, release of the intimate details contained in the nedical
records woul d not appreciably serve the ethical debate since nost
of the factual material concerning the details of the case,
including the final HHS report, are already in the public
domain.”); Bast, 665 F.2d at 1255 (“Wiile these are inportant
public interests, we note that they have been served to a large
extent by the substantial release of information already nade in
this case. Thus, it is the increnental advantage to the public of
rel easi ng the undi scl osed portions of the twelve docunents which
nmust be wei ghed agai nst the i nvasi on of personal privacy.”); Stone,
727 F. Supp. at 666.
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state of his stomach contents; nore than 100 pictures of the gun
Foster used and ot her i mages fromthe death scene (such as Foster’s
car); descriptions and phot ographs of the contents of Foster’s car;
countl ess descriptions of the body by w tnesses and investigating
officials; a nunber of analyses of his psychol ogical state; the
results of | aboratory anal yses of the gun, DNA blood found at the
scene, gunshot residue, and Foster’s clothes and eyegl asses; the
depositions and interviews of and communications with countless
wi t nesses, officials, famly nmenbers, and friends relevant to the
i nvestigation; the contents of a note Foster wote shortly before
his death; and detailed descriptions of Foster’s activities and
behavior in the days |leading up to his death, down to the contents
of his last |unch. Significantly, noreover, the Park Police’s
descriptions of the contents of the photographs respondent seeks

have been rel eased. 2 Death of Vincent Foster Hearings 2112.

| ndependent Counsel Starr published a 114-page report, with a 25-
page appendi x. See J.A 97-212; 1 C A R E 248-273. |ndependent
Counsel Fiske published a 58-page report wth 138 pages of

appendi ces. See Fiske Report, supra. The Senate published two

volunes -- anounting to 2700 pages -- of evidence and testinony
fromindividuals involved in the investigation, see 1 & 2 Death of

Vi ncent Foster Hearings, supra, and issued its own 54-page report,

S. Rep. No. 433, supra. Representative Cinger filed an ei ght-page
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report on behalf of the mnority nenbers of the House of
Representatives’ Governnent Operations Committee.

In short, the records already released “reveal the entire
course of the investigation and the facts it uncovered.” Mller v.
Bell, 661 F.2d 623, 630-631 (7th G r. 1981) (per curian), cert.
deni ed, 456 U. S. 960 (1982). The released materials have provided
anpl e opportunity for respondent to evaluate and critique the
government’s conduct. The qualitatively distinct injury to
Foster’'s famly that public release of the pictures of his dead
body would inflict is thus not outweighed by any neasurable, |et
al one significant, contribution to public understanding or public
debate. “[Alny public interest in pursuing the conpleteness and
adequacy of the investigation beyond this point [is] mininmal in the
extrene.” |bid.

Furthernore, only an artificial and wooden conception of the
public interest would always weigh in favor of nore disclosure.

See Fund for Constitutional Gov't v. National Archives & Records

Serv., 656 F.2d 856, 865 n.22 (D.C. Cr. 1981). The nore realistic
assessnment is that, in light of +the nunerous and |engthy
i nvestigations that already have taken place, the vast anount of
detail ed personal information that already has been di scl osed, and
society’s (not just the famly’'s) interest in repose a decade after

Foster’'s death, the public at Iarge would not consider its
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interests to be well served by having its governnment serve as the
instrunment for reopening the Foster fam|ly’'s wounds.
b. FO A s “central purpose” istoinformthe citizenry about

“what their governnent is up to, and to “ensure that the
Governnent’s activities [are] opened to the sharp eye of public

scrutiny.” Reporters Conmmittee, 489 U S. at 773-774; see also

Department of Defense v. FLRA, 510 U S. at 497 (FO A's purpose is

to “*she[d] light on an agency's performance of its statutory
duties’ or otherwise let citizens know ‘what their governnment is up
to.”").

The crux of respondent’s argunment for disclosure, however, is
not that he |acks know edge of how the Ofice of |ndependent
Counsel conducted its investigation. He knows exactly what the
Ofice did, has seen nuch of the sanme evidence, and has devoted
considerable tine and hundreds of pages of briefing in this
litigation to scrutinizing and critiquing it. Respondent sinply
di sagrees with, or at least is not yet personally satisfied wth,
the conclusions that the I|ndependent Counsel reached. FO A s
pur pose, however, is not to obviate the persistent disbelief of a
few, it is to let the public as a whole know what the governnent
has done and to permt infornmed debate. Respondent’s filings in
this case, not to nention his Wbsite and the published books he
cites (Br. in Opp. 9), stand as a testament that the public

interest in examning both the death of Vincent Foster and the
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governnent’s investigations of it “has been adequately served.”
Ray, 502 U.S. at 178.

Furthernore, the photographs thenselves reveal nothing
directly about the O fice of | ndependent Counsel’s activities; they
reveal only the tragic consequences of Vincent Foster’s personal
conduct . %¢ The phot ographs that respondent seeks thus are not
t hensel ves official records or information about the Ofice of
| ndependent Counsel or its investigation into Foster’s death. Nor
does respondent need the photographs to determ ne whether the
governnment’s col |l ecti on of photographs at the scene was consi st ent
wi th proper | aw enforcenent techni ques. How nany photographs were
taken and what aspects of the death scene and Foster’s body were
phot ographed is already a matter of public record.

To the extent that respondent instead wants the photographs to
suppl enent his own shadow investigation and to buttress his
personal interpretation of the evidence surroundi ng Foster’s deat h,

that is a proposed derivative use of the records sought under FO A

The phot ographs t hensel ves do not directly reveal infornmation about
t he governnent itself or “what the Governnent is up to.” Reporters
Commttee, 489 U.S. at 780. Wile the magjority in Ray |eft open
t he question whether a derivative use “wuld ever justify rel ease

of information about private individuals,” 502 US at 179

26 The phot ographs were not taken by the O fice of | ndependent
Counsel and, indeed, that Ofice had no involvenent in the Foster
i nvestigation until nonths after the death the photographs depict.
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(emphasi s added), Justices Scalia and Kennedy concluded that an
asserted public interest under FO A “nust be solely upon what the
requested i nformation reveal s, not upon what it mght lead to,” id.
at 180 (Scalia, J. concurring) (enphasis onmtted). Mre recently,

in Departnent of Defense v. FLRA, the Court concluded that a

union's intended derivative use of nanes and addresses to
facilitate collective bargaining was not a cognizable public

i nterest under FOA. 510 U. S. at 497; see also FLRA v. Departnent

of Veterans Affairs, 958 F.2d 503, 512 (2d Cr. 1992) (taking into

account all possible derivative uses of information “would
inevitably result in the disclosure of virtually all persona
information, thereby effectively eviscerating the protections of
privacy provided by [the FOA]").

In short, FOA s purpose is to allow the public to understand
t he operations of governnent; it is not to deputize every citizen
as a private independent counsel with the unlimted right to
exam ne and reevaluate all information in the government’s hands in

order to advance his own investigation.

3. The Photographs Ordered Released Lack Any
Substantial Nexus To The Asserted Public
Interest

No nmatter how neritorious respondent’s asserted public
interest, the court of appeals erred in ordering disclosure of the
four photographs of Foster at his death scene because they cannot

shed any rel evant light on his interest in exposing deficiencies in
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t he | ndependent Counsel’s investigation, see Pet. App. 58a. In
weighing the public and private interests inplicated under
Exenmption 7(C), a court “nust weigh[] the specific privacy invasion

agai nst the value of disclosing a given docunent." Senat e of

Puerto Rico, 823 F.2d at 588; see also ibid. (“[T]he Senate has not
adequately supported its ‘public interest’ claimwth respect to
the specific information being w thheld.”).

Respondent has identified four general areas of the
I nvestigation in which he alleges that the Ofice of |ndependent
Counsel fell short. The first three areas of the investigation
respondent cited to the court of appeals involved “which officials
were present during Vincent Foster’s autopsy,” “W t ness
identifications of M. Foster’s car in Fort Marcy Park at the tine
of his death,” and “possi bl e di screpanci es between the ki nd of gun
that was reportedly found at the scene of M. Foster’s death and
the gun identified by his widow.” Pet. App. 39a-40a; see al so Br.
in Opp. 23-24. The ordered rel ease of photographs of Foster’s
ri ght shoul der, arm and torso, however, have no rel evance to and
can shed no light on the persons present at or the subsequent
aut opsy of Foster, or the appearance of Foster’s abandoned car in
the parking | ot at Fort Marcy Park, sone di stance fromwhere Foster
took his life.

Only one of the four photographs the court of appeals ordered

rel eased depicts the gun in Foster’s hand. But “[m any of the 119
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phot ogr aphs al ready rel eased to M. Favi sh depict the gun that was
found at the scene.” Pet. App. 40a. Respondent has made no
showi ng, and the court of appeals offered no explanation, for how
di scl osure of yet another picture of the gun would materially
advance the public interest. Beyond that, respondent’s persona
interest in seeing every picture of the gun in the possession of
the governnent because, in his view, the government is
“denonstrably untrustworthy and deceptive” (Br. in Qpp. 6) cannot
be equated with the “public” interest.?

The remai ni ng aspect of the investigation that respondent has

identified is alleged inconsistencies in the description of the

2" The prior unauthori zed di scl osure of the photograph to Tine
magazi ne does not affect the balance under FO A Such whol |y
unaut hori zed activity cannot wai ve either the governnment’s interest
in withhol ding the photograph fromofficial release or the Foster
famly’' s profound privacy interests in cabining dissenm nation of
t he phot ograph, which depicts a portion of Foster’s body. See
Departnent of Defense v. FLRA, 510 U S. at 500 (“An individual's
interest in controlling the dissem nation of information regarding
personal matters does not dissolve sinply because that information
may be available to the public in some form”); Reporters
Commttee, 489 U.S. at 767 (“[Qur cases have al so recogni zed the
privacy interest inherent in the nondisclosure of «certain
i nformati on even where the information may have been at one tine
public.”); Rose, 425 U.S. at 380-381; Shernman v. Departnent of the
Arny, 244 F.3d 357, 363-364 (5th Cr. 2001) (“[T]he fact that
otherwi se private information at one tinme or in sonme way may have
been placed in the public domain does not nean that a person
irretrievably Jloses his or her privacy interest in the
information.”); Halpern v. FBI, 181 F.3d 279, 297 (2d G r. 1999)
(“Confidentiality interests [under Exenption 7(C)] cannot be wai ved
through prior public disclosure.”); Bast, 665 F.2d at 1255
(“[Plublicity in the popul ar nedia cannot vitiate the FO A privacy
exenption for official information.”). |In any event, the public
woul d | earn not hi ng new about the operations of the government by
an official disclosure of another copy of that photograph.
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entrance and exit wounds -- specifically, whether the wounds were
in Foster’s head or neck. Pet. App. 40a-4la; see also Br. in Qop
8-12. But the photographs that the court of appeals ordered
rel eased, by their descriptionin the district court opinion based
on the governnent’s Vaughn i ndex, do not show any part of Foster’s
head or neck or any aspect of the bullet wound or the bullet’s
pat h. They are pictures “focusing on Rt. side shoulder/arni;
“Right hand showing gun & thunb in guard,” which hand was
posi ti oned next to Foster’s hip; “focusing on right side and arni;
and the “top of head thru heavy foliage.” Pet. App. 45a-46a
Havi ng reviewed the pictures in canera (see J.A 7, 20), both the
district court and the court of appeals were fully apprised that
t hose photographs would do nothing to facilitate respondent’s
inquiry into the bullet’s trajectory. Indeed, the district court,
sumarily affirmed by the court of appeals, could say nothing nore
than that the photographs “may be probative of the public’ s right
to know.” Pet. App. 4b5a.

In fact, it is only the photographs that the court of appeals

correctly held were exenpted from di sclosure -- the dramatically
nore graphic shots of Foster’s head and face -- that bear any

potential relation to respondent’s asserted interest in studying
the bullet’'s path. As the D.C. Crcuit explained, “[g]iven the
subject matter, we cannot inmagine any photos that could both

elucidate the true nature of Foster’s wounds and yet not be
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di sturbingly graphic.” Accuracy in Media, 194 F. 3d at 125. Unable

to rel ease the only photographs relevant to the purported public
I nterest because of the enornobus intrusion on famly privacy,
however, the Ninth Grcuit had no equitable license to of fset that
wi t hhol di ng by ordering the rel ease of different photographs that
bear no relationship to advancing the asserted public interest.

I nstead, the “workabl e conprom se between individual rights”
to privacy and the public’'s right to information about the
governnment, Rose, 425 U S. at 381, that FOA s Exenption 7(C)
enbodi es dictates that all of the pictures of Foster’s dead body be

kept “away fromthe public eye,” Reporters Commttee, 489 U. S. at

769, particularly in light of the five |l engthy investigations into
his death and vol um nous disclosures of infornmation that already
have taken place. The public's interest in matters pertaining to

his death and its investigation has been satisfied.
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CONCLUSION
The portion of the judgment of the court of appeals ordering
t he rel ease of four photographs should be reversed.
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