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INTRODUCTION

Plaintiff ProEnglish describes itself as a national advocacy organization that supports the
adoption of English as the official language of the States and the federal govermment. Compl. |
9. ProEnglish states that it seeks to further its broad policy goals through litigation and advocacy
in favor of the adoption of English only laws. Id. Plaintiffs Clifford W. Colwell, Ir., M.D., John
Brofman, M.D., Paul C. Lehmuller, M.D., Christopher B. Colwell, M.D., and Lynn L. DeMarco,
M.D., describe themselves as medical service providers from around the country and purport to
serve clients with limited English proficiency (“LEP”).. Compl. 49 4-8. Finally, plaintiff
Association of American Physicians & Surgeons describes itself as a national nonprofit
organization of medical doctors who oppose government interference in the doctor-patient
relationship. Compl. § 11.

Plaintiffs filed this lawsuit on August 30, 2004 challenging the United States Department
of Health and Human Services’ (“HHS”) guidance issued to help ensure that persons with limited
English proficiency receive fair and meaningful access to federally funded services, programs,
and activities. See Guidance to Federal Financial Assistance Recipients Regarding Title VI
Prohibition Against National Origin Discrimination Affecting Limited English Proficiency
Persons, 68 Fed. Reg. 47,311 (August 8, 2003) (“Policy Guidance™), Exhibit 1. This Policy
Guidance clarifies the federal government’s long-standing view that, in certain circumstances,
recipients of federal financial assistance need to provide access to linguistic assistance to persons
with limited English proficiency to avoid providing services in a manner that results in
discrimination based on national origin. The challenged Policy Guidance also reflects the
unfortunate reality that, absent specific efforts to eliminate linguistic barriers, persons with
limited English proficiency frequently are denied the benefits of federally funded programs.

On September 21, 2004, plaintiffs filed a motion for a preliminary injunction. Their
accompanying memorandum alleges that they will suffer irreparable harm if such a motion is not

granted. Memorandum of Points and Authorities in Support of Plaintiffs’ Motion for a

Memo. of Points & Authorities in Opposition
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Preliminary Injunction (“Pls.” Mem.”) at 33.!
STATEMENT OF FACTS

Section 601 of Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 20004, prohibits
discrimination based on race, color, or national origin in any program or activity receiving federal
financial assistance. Section 602 of Title VI authorizes and directs federal agencies that are
empowered to extend federal financial assistance to any program or activity to issue appropriate
implementing regulations. See 42 U.S.C. § 2000d-1. Department of Health and Human Services
regulations promulgated pursuant to Section 602 state that recipients may not “utilize criteria or
methods of administration which have the effect of subjecting individuals to discrimination
because of their race, color, or national origin, or have the effect of defeating or substantially
impairing accomplishment of the objectives of the program with respect to individuals of a
particular race, color, or national origin.” 45 C.F.R. § 80.3(b)(2), Exhibit 2. These regulations
have not been challenged in this case.

On August 11, 2000, President William J. Clinton issued Executive Order 13,166
directing federal agencies to develop, after consultation with appropriate program and activity
stakeholders, guidance ensuring that persons with limited English proficiency (“LEP”) receive
meaningful access to federally funded services. Exec. Order No. 13,166, 65 Fed. Reg. 50,121
(August 16, 2000). To assist the other federal agencies in developing LEP guidance for their
respective fund recipients, the Executive Order incorporated by reference the
contemporaneously-issued Department of Justice (“DOJ”") General Policy Guidance. 65 Fed.
Reg. 50,123 (August 16, 2000). The DOJ General Policy Guidance explains that several factors

inform recipients of federal financial assistance of their obligation under Title VI to assist LEP

! Defendants note that plaintiffs repeatedly ask the Court to take judicial notice of their
exhibits. Defendants have no objection to the Court taking judicial notice of public documents,
but, if the Court chooses to take judicial notice, defendants request that each document be given
its proper name, rather than plaintiffs’ created names which do not in many instances accurately

represent the documents.
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persons. See 65 Fed. Reg. 50,123, 50,124-25.

To fulfill its obligations as a grant agency subject to Executive Order 13,166, HHS issued
its own guidance to recipients of HHS financial assistance. The Policy Guidance was originally
published on August 30, 2000 with a 60 day comment period, and republished for additional
comment on February 1, 2002. See 65 Fed. Reg. 52,762 (Aug. 30, 2000); 67 Fed. Reg. 4,968
(Feb. 1, 2002). The Policy Guidance with which plaintiffs take issue was published on August 8§,
2003. See 68 Fed. Reg. 47,311 (Aug. 8, 2003). Similar to the DOJ General Policy Guidénce, the
HHS Policy Guidance includes factors which help recipients of federal financial assistance
understand their existing obligation under Title VI and its implementing regulations to take
reasonable steps to provide meaningful access to federally funded programs to LEP persons.
These factors include: (1) The number or proportion of LEP persons eligible to be served or
likely to be encountered by the program, activity, or service provided by the recipient; (2) the
frequency with which LEP individuals come into contact with the recipient’s program, activity,
or service; (3) the nature and importance of the recipient’s program, activity, or service; and (4)
the resources available to the recipient and costs. See 68 Fed. Reg. 47,311, 47,322,

Plaintiffs have not alleged that HHS or any other federal agency has initiated any

enforcement proceedings against them.

ARGUMENT
L PLAINTIFFS CANNOT MEET THE REQUISITE BURDEN FOR OBTAINING A
PRELIMINARY INJUNCTION ?
A preliminary injunction is a judicial order intended to preserve the status quo pending an
adjudication on the merits of a claim for permanent relief. The status quo is defined as the last

uncontested status. See GoTo.com v, Walt Disney Co., 202 F.3d 1199, 1210 (9th Cir. 2000).

Whether that is interpreted as just prior to the most recent issuance of the Policy Guidance in

% In opposing plaintiffs’ Motion for a Preliminary Injunction, defendants do not concede

that plaintiffs have presented a justiciable claim to this Court.

Memo. of Points & Authorities in Opposition
to Plaintiffs’ Motion for a Preliminary Injunction 3 04cv0178




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

o @

August 2003 or before the original publication of the guidance in August 2000, plaintiffs will
remain subject to Title VI and its implementing regulations which prohibit national origin
discrimination. A preliminary injunction would simply prevent HHS from utilizing the Policy
Guidance and its four factors, which are consistently used by all federal agencies that provide
federal financial assistance, to make case-by-case determinations as to whether federal funds are
being used in a manner consistent with Title VI and the agency’s implementing regulations.

The traditional criteria for deciding whether to grant a preliminary injunction are “(1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury to plaintiff if
the preliminary relief is not granted, (3) a balance of hardships favoring the plaintiff, and (4)
advancement of the public interest (in certain cases).” Johnson v. California State Board of

Accountancy, 72 F.3d 1427, 1430 (9th Cir. 1995) (quoting Dollar Rent A Car v. Travelers

Indem. Co., 774 F.2d 1371, 1374 (9th Cir. 1985)). Alternatively, plaintiffs must demonstrate “‘a
combination of probable success on the merits and the possibility of irreparable injury” or that
“serious questions are raised and the balance of hardships tips sharply in [their] favor.” Johnson,

72 F.3d at 1430 (quoting Martin v. Int’l Qlympic Comm., 740 F.2d 670, 675 (9th Cir. 1984)).

These are not separate tests; rather they represent two points on a continuum in which the
required degree of irreparable harm increases as the probability of success decreases. See Los
Angeles Mem’'l Coliseum Comm’n v. Nat’l Football League, 634 F.2d 1197,1201 (9th Cir.
1980); Miller v. California Pacific Medical Center, 19 F.3d 449, 456 (9th Cir. 1994). Plaintiffs

cannot meet their burden under either packaging of the factors.

IL. PLAINTIFFS CANNOT DEMONSTRATE A LIKELIHOOD OF SUCCESS

ON THE MERITS

Plaintiffs cannot demonstrate a likelihood of success on the merits. Plaintiffs claim that
the Policy Guidance is invalid because it was not issued according to Section 553 of the
Administrative Procedures Act (“APA”), 5 U.S.C. § 553, Pls.” Mem. at 4; that the Policy
Guidance exceeds HHS’s authority under Title VI, id. at 20; and that the Policy Guidance

violates the First Amendment because it forces them to speak in a manner not of their choosing,

Memo. of Points & Authorities in Opposition
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id. at 27. These claims are all without merit. First, the Policy Guidance is clearly exempt from
Section 553 of the APA under both the interpretive rule and general statements of policy
exemptions set forth in Section 553, and is therefore not subject to the APA’s notice and
comment procedures. Second, the issuance by HHS of the Policy Guidance was well within
HHS’s authority under Title VI and the regulations promulgated under Title VI to issue guidance
explaining the obligation of federal funding recipients to provide their services in a manner that
does not result in discrimination based on national origin. Third, the Policy Guidance does not
violate the First Amendment because it does not force medical service providers to speak in any
particular manner; rather it explains that in some circumstances, recipients of federal financial
assistance must take reasonable steps to ensure that their delivered message is accessible to LEP

persons.

A. The Policy Guidance is Not Subject to the Notice and Comment Procedures
of the APA

Plaintiffs.claim that the Policy Guidance is a “spurious” rule and therefore invalid
because it was not enacted according to the notice and comment procedures set forth in the APA.
Pls.” Mem. at 4. The APA, 5 U.S.C. § 553, requires that federal agencies comply with notice and
comment procedures when promulgating substantive rules, but it explicitly exempts both
interpretive rules and general statements of policy from its notice and comment requirements:
“[T]his subsection does not apply . . . to interpretive rules, general statements of policy, or rules

of agency organization, procedure, or practice. . . .” 5 U.S.C. § 553(b)(3)(A); see also Erringer v.

Thompson, 371 F.3d 625 (9th Cir. 2004) (“The notice and comment requirement, however, does
not apply to interpretive rules, general statements of policy, or rules of agency organization,
procedure or practice”). The Ninth Circuit has clearly articulated tests to determine whether an
agency’s policy qualifies as an interpretive rule or a general statement of policy, and is
accordingly exempt from the notice and comment procedures of the APA. Curiously, plaintiffs

fail to cite either test.
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1. The Policy Guidance is Exempt from the Notice and Comment Procedures
of the APA under the Interpretive Rule Exemption

As siated by the Ninth Circuit, the Supreme Court defines an interpretive rule as “one
‘issued by an agency to advise the public of the agency’s construction of the statutes and rules
which it administers.”” Erringer, 371 F.3d at 630 (quoting Shalala v. Guernsey Mem’l Hosp.,
514 U.S. 87, 88 (1995)). The Policy Guidance squarely falls within this definition as it clarifies
for recipients of federal financial assistance their obligation under Title VI and its implementing
regulations to administer their services in a manner that does not result in discrimination based
on national origin. The Ninth Circuit has adopted a three-part test to distinguish between
interpretive rules, which are not subject to the notice and comment procedures of the APA, and
legislative rules, which have the “force of law” and, therefore, are subject to the notice and
comment procedures of the APA. Id. A rule has the “force of law”: “(1) when, in the absence of
the rule, there would not be an adequate legislative basis for enforcement action; (2) when the
agency has explicitly invoked its general legislative authority; or (3) when the rule effectively
amends a prior legislative rule.” Id. (citing Hemp Indus. Ass’n v. DEA, 333 F.3d 1082, 1087
(9th Cir. 2003)).

The Policy Guidance does not have the force of law under any of these standards. First,
there is an adequate legislative basis for enforcement action without the Policy Guidance.
Without the Policy Guidance, federal financial assistance recipients would still be bound by both
Title VI and its implementing regulations. The Policy Guidance simply clarifies the longstanding
obligation of federal financial assistance recipients to conduct their programs in a manner that
does not result in discrimination based on national origin. The Policy Guidance does not provide
the grounds for enforcement; rather it provides recipients with information on factors considered
by HHS in evaluating the compliance of a particular recipient with Title VI and its implementing
regulations. ““The requirement to provide meaningful access to LEP persons is enforced and
implemented by the HHS Office for Civil Rights through the procedures identified in the Title VI

regulations.” 68 Fed. Reg. 47,311, 47,321.

Memo. of Points & Authorities in Opposition
to Plaintiffs’ Motion for a Preliminary Injunction 6 04cv0178


























































