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INTRODUCTION

Plaintiffs challenge the Dcpartment of Health and Human Scrvices (HHS) Guidance to
Federal Financial Assistance Recipicnts Regarding Title VI Prohibition Against National Origin
Discrimination Affecting Limited English Proficient (ILEP) Persons (Language Rulc), 68 Fed. Reg.
47,311 (Aug. 8, 2003) Exhibit (Exh.) 1. HHS’s Language Rule violates thc Administrative
Procedure Act (APA), 5 U.S.C. § 553, because (1) it was issued without following the notice and
comment procedures of the APA; (2) it rests on an illcgal interpretation of Title V1 that language
is the same as national origin for purposes of illegal discrimination and (3) it violates physicians’
First Amendment rights. Plaintiffs have a strong casc on all three grounds. In addition, the
Language Rule threatens the professional reputations and practices of Plaintiffs or Plaintiffs’
members and imposes substantial costs on Plaintiffs,

STATEMENT OF FACTS

Title VI of the Civil Rights Act of 1964 prohibits discrimination on the basis of race, color
or national origin “under any program or activity recciving Federal financial assistance.” 42 U.S.C.
§ 2000d. Shortly after Title VI was enacted, HHS promulgated a regulation forbidding recipicnts
of HHS federal funds from “utiliz[ing] criteria or methods of administration which have the effect
of subjecting individuals to discrimination because of their race, color, or national origin, or have
the effect of defeating or substantially impairing accomplishment of the objectives of the program
as respect individuals of a particular race, color, or national origin.” Current version at 45 C.F.R.
§ 80.3(b)(2) (2004). On August 11, 2000, President Clinton issued Executive Order 13166
(Exh. 5),” which directed all federal agencies to “prepare [] plan[s] to improve access to its

tederally conducted programs and activities by eligible LEP persons.”

' Plaintiffs respectfully request the Court take judicial notice of HHS s Language Rule pursuant to
Federal Rule of Evidence 201. Judicial notice of the official acts, records, documents, regulations,
and rules of public cntities of the United States is proper. Robert E. Jones, et al., Rutter Group
Practice Guide, Federal Civil Trials and Evidence §§ 8:846, 8:861 (2004). See Yale-New Haven
Hospital, Inc.v. Thompson, 198 F. Supp. 2d 183, 186 (D. Conn. 2002) (Matter published in Federal
Register is matter proper for judicial notice.)

? Plaintiffs respectfully request the Court take judicial notice of Exccutive Order 13166 pursuant
to Federal Rule of Evidence 201. Judicial notice of the official acts, records, documents,
regulations, and rules of public entities of the United States is proper. Jones, supra §§ 8:846, 8:861.
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On August 16, 2000, the Department of Justice (DOJ) issued its policy guidance, National
Origin Discrimination Against Persons With Limited English Proficiency (LEP Guidance). 65 Fed.
Reg. 50,123 (2000) (Exh. 7).) DOJI's LEP Guidance established a mandatory, four-factor
compliance model that all other federal agencies were expected to follow in issuin gtheir LEP rules.
Exh. 7 at 127-29. Pursuant to EO 13166 and DOJ’s LEP Guidance, HHS issued its Policy
Guidance on the Prohibition Against National Origin Discrimination As It Affects Persons With
Limited English Proficiency. 65 Fed. Reg. 52,762 (Aug. 30, 2000) (Initial Language Rule)
(Exh. 3).* The Language Rule went into effcct immediately without complying with the notice and
comment provisions of the APA, 5 U.S.C. § 553(b)-(d). Exh. 3 at 73. On February 1, 2002, HHS
republished its Language Rule. 67 Fed. Reg. 4968 (Fcb. 1,2002) (2002 Language Rule) (Exh. 2).°

On August 8, 2003, HHS published the most current version of its Language Rule, which,
like earlier versions, was effective immediatcly. Exh. 1 at 1; Exh. 2 at 34; Exh. 3 at 73. HHS’s
Language Rule provides that failure to take the steps proscribed “may constitute a violation of Title
VIand HHS’s implementing regulations.” Exh. 1 at 5-6. All recipients who receive federal funds
in any part of their operation are required to provide oral interpretation and written translation
services to limited English proficient (LEP) persons free of charge and without reimbursement.
Id. at 12-25. Physicians are responsible for the competency of the translation and interpretation

services. [d. at 13-14. The Language Rule cffectively forbids physicians to rely on an LEP

> Plaintiffs respectfully request the Court take judicial notice of DOJ’s LEP Guidance pursuant to
Federal Rule of Evidence 201. Judicial notice of the official acts, records, documents, regulations,
and rules of public entitics of the United States is proper. Jones, supra §§ 8:846, 8:861. See Yale-
New Haven Hospital, Inc., 198 F. Supp. 2d at 186 (Matter published in Fedcral Register is matter
proper for judicial notice).

* Plaintiffs respectfully request the Court take judicial notice of HHS’s Initial Language Rule
pursuant to Federal Rule of Evidence 201. Judicial notice of the official acts, records, documents,
regulations, and rules of public entities of the United States is proper. Jones, supra §§ 8:846,
8:801. See Yale-New Haven Hospital, Inc., 198 F. Supp. 2d at 186 (Matter published in Federal
Register is matter proper for judicial notice).

> Plaintiffs respectfully request the Court take judicial notice of HHS’s 2002 Language Rule
pursuant to Federal Rule of Evidence 201, Judicial notice of the official acts, records, documents,
regulations, and rules of public entitics of the United States is proper. Jones, supra §§ 8:846,
8:861. See Yale-New Haven Hospital, Inc., 198 F. Supp. 2d at 186 (Matter published in Federal
Register is matter proper for judicial notice).
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patient’s family, friends, or other informal interpreters. /d. at 15-18. It provides a safc harbor,
which will insulate recipients from a finding of wrongdoing, but only with respect to written
translations of “vital documents.” /. at 20-21. HHS has enforced its Language Rulc as mandatory
in the past and will continuc to do so in the future. See, e.g., Exh. 14, Department of Health and
Human Services Office of Civil Rights web-page, http://www.hhs.gov/ocr/seclectacts/ lep.html (no
longer available on the Internet).® Recipients not in compliance are subject to investigation for
violation of Title VI of the 1964 Civil Rights Act and stand to lose federal funding and are subject
to investigation and prosecution by the DOJ. Exh. 1 at 5; 45 C.F.R. § 80.8 (2004). As discussed
in Part V, infra, not only does the Language Rule change the way physicians practice medicine
with respect to LEP Patients, it increases physicians’ exposurc to civil rights and malpractice
lawsuits.
1
PRELIMINARY INJUNCTION STANDARD

&k

Plaintiffs are entitled to a preliminary injunction if thcy demonstrate “cither (1) a
combination of probability of success on the merits and the possibility of irreparable injury, or (2)
that serious questions are raised and the balance of hardships tips sharply in [plaintiffs’] favor.”
Chalk v. United States Dist. Court, 840 F.2d 701, 704 (9th Cir. 1988). Accord Clear Channel
Outdoor Inc. v. City of Los Angeles, 340 F.3d 810, 813 (9th Cir. 2003). The two tests represent
a continuum; if plaintiffs present a stronger case on one factor and a lesser case upon another, an
injunction is still proper. Id.; Los Angeles Mem'l Coliseum Comm 'nv. Nat'l Football League, 634
F.2d 1197, 1201 (9th Cir. 1980). Plaintiffs present a strong case of probability of success on the
merits ot their complaint. See, infia, I at 4-33 In addition, if HHS’s Language Rule is not
enjoined, Plaintiffs will suffer irreparable harm. See, infra, V at 33-5. Finally, the public interest

1/

| ¢ Plaintiffs respectfully request the Court take judicial notice of this document pursuant to Federal

Rule of Evidence 201. The records and reports of administrative agencies are proper subjects of
judicial notice. Interstate Natural Gas Co. v. S. Cal. Gas Co., 209 F.2d 380, 385 (9th Cir. 1953).
See In re Wellbutrin SR/Zyban Antitrust Litigation, 281 F. Supp. 2d 751, 754 n.2 (E.D. Pa. 2003)
(finding that administrative agency records and government documents posted on the official
agency website are proper subjects of judicial notice).
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favors granting the injunction. See Caribbean Marine Services Co., Inc. v. Baldrige, 844 F 2d 668,
674 (9th Cir. 1988) (finding affcet on public interest can weigh in favor of granting injunction).
I
HHS’S LANGUAGE RULE IS A SPURIOUS RULE AND
IS THEREFORE VOID FOR FAILURE TO COMPLY WITH
THE NOTICE AND COMMENT PROVISIONS OF THE APA

HHS’s Language Rule is binding as a practical matter on physicians and other healthcare
profcssionals.  However, HIIS failed to issue this rule pursuant to the notice and comment
provisions of the APA. Thercfore, HHS s Language Rule is void under sections 706(2)(A) or (D)
of the APA. Nearly all agency issuances that are not adjudications are “rules” under the APA.
Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals and the
Like—Should Federal Agencies Use Them to Bind the Public?,41 Duke L.J. 1311, 1320 (1992).
An agency can only issue interpretive rules, general statements of policy, or rules of agency
organization, procedure, or practice without following notice and comment procedures of the APA.
See 5 U.S.C. § 553(b)(A).

Where an agency document “does not interpret and nevertheless has been made binding
(albeit only as a practical matter), it is a spurious rule that should have been promulgated
legislatively,” i.e. through the notice and comment procedure of Section 553. Robert A. Anthony,
“Interpretive” Rules, “Legislative” Rules and “Spurious” Rules: Lifting the Smog, 8 Admin L.J.
Am. U. 1,21-22 (1994) (emphasis added). HHS’s Language Rule is a spurious rule because it was
issued without following the notice and comment procedures of the APA. See Exh. 1, at 2. (stating
that the Language Rule was not issucd in accordance with the rule making requirements of 5 U.S.C.
§ 553). The Language Rule adds substantive requirements to existing civil rights law and is
binding as a practical matter on HHS and its recipients. Thus, it is a spurious rule and this Court
should declare it invalid and enjoin HHS from enforcing it. S. Cal. Aerial Advertisers’ Ass'n. v,

FAA, 881 F.2d 672, 677 (9th Cir. 1989) (binding agency rulc invalid if agency fails to issue rule

¢ pursuant to APA),

"/
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