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IN THE UNITED STATES 
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GOVINDLAL K. BHANUSALI, M.D., GOVINDLAL K. BHANUSALI, M.D., P.C., 

Plaintiffs – Appellants, 
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ORANGE REGIONAL MEDICAL CENTER, CRYSTAL RUN HEALTHCARE LLP, BOARD 
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TEITELBAUM, M.D., Individually and as Chief Executive Officer of Crystal Run Health Care, 
SCOTT BATULIS, Individually and as President and Chief Executive Officer of ORMC, 
GREGORY SPENCER, M.D., Individually and as Chairman of Staff and as Chairman of the 
Medical Executive Committee at ORMC, GERARD J. GALARNEAU, M.D., Individually and 
as Chief of Staff at ORMC, JAMES E. OXLEY, D.O., Individually and as Vice President 
Medical Affairs/Medical Director of ORMC, Kevin Trapp, M.D., Individually and as the 
Department Chair of Orthopedics at ORMC, CHRISTOPHER INZERILLO, M.D., Individually 
and as the Vice Chair of the Orthopedics Department at ORMC, LOU HEIMBACH, M.D., 

Defendants – Appellees, 
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INTRODUCTION 

Pursuant to FED. R. APP. PROC. 29, the Association of American Physicians 

& Surgeons, Inc. (“AAPS”) and the American Association of Physicians of Indian 

Origin (“AAPI”) request leave to file the accompanying amici curiae brief in 

support of Govindlal K. Bhanusali, M.D., and in support of reversal of the decision 

below.  Appellants (including Dr. Bhanusali) consented to the filing by AAPS and 

AAPI of an amici brief, but the attorneys for the Defendants-Appellees stated that 

they do not consent, thereby necessitating this motion. 

I. IDENTITY AND INTEREST OF AMICI CURIAE. 
 
AAPS is a not-for-profit membership organization incorporated under the 

laws of Indiana and headquartered in Tucson, Arizona.  Founded in 1943, AAPS’s 

members consist of thousands of physicians nationwide, including many in New 

York.  The motto of AAPS is “omnia pro aegroto,” which is Latin meaning “all for 

the patient.”  AAPS is dedicated to ethical standards in the practice of medicine, 

including the sanctity of the patient-physician relationship.  AAPS has filed 

numerous amicus curiae briefs in noteworthy cases like this one.  See, e.g., 

Springer v. Henry, 435 F.3d 268, 271 (3rd Cir. 2006) (“the amicus curiae, the 

Association of American Physicians and Surgeons, argues that the issue transcends 

the relationship between the parties and instead impacts thousands of patients 

damaged as a result of hospital errors, incompetence, wrongdoing, and cover-
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ups”).  AAPS has been cited in decisions of the U.S. Supreme Court.  See, e.g., 

Stenberg v. Carhart, 530 U.S. 914, 933 (2000) (citing an AAPS amicus brief).  

 The second amici party, AAPI, is also a non-profit membership 

organization.  AAPI is incorporated under the laws of Michigan and headquartered 

in Illinois.  AAPI is the largest ethnic medical organization in the United States, 

representing the interests of more than 60,000 physicians and about 15,000 medical 

students and residents of Indian heritage in this nation. 

AAPS and AAPI have a strong interest, on behalf of their members, to 

prevent the misuse of peer review by hospitals in a manner that is discriminatory or 

economically motivated.  This appeal has both issues – discrimination and 

economic wrongdoing – and thus the interests of AAPS and AAPI are particularly  

strong. 

Dr. Bhanusali has presented compelling allegations that he has been harmed 

by a “sham peer review,” which is a peer review not based in legitimate concern 

about patient safety, but is instead motivated and implemented for nefarious goals.  

Yet Dr. Bhanusali was denied routine discovery on his allegations below, 

discovery which would have been allowed in virtually any other case on similar 

allegations of antitrust violations and discrimination.  AAPS and AAPI have an 

enormous interest in preventing the continuation of bad faith or “sham” peer 

review in violation of the Sherman Act and precedents against discrimination.  At a 
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minimum, the victim should not be denied discovery, as occurred below. 

This case concerns whether a hospital and powerful medical group are 

immune from scrutiny under laws against antitrust violations and discrimination, 

without the physician-victim even being able to obtain discovery to prove his 

allegations.  The issue presented in this case has paramount significance to the 

medical profession.  If physicians are denied discovery to prove their allegations of 

discrimination and antitrust violations, then hospitals and powerful medical groups 

would thereby have a blank check to abuse their power with impunity.  This is not 

the law, and this should not become the precedent in this circuit.  If the decision 

below is allowed to stand, then hospitals and powerful medical groups will be able 

to increase their misuse of peer review to destroy the careers of independent 

physicians who devote time to charity clinics, as Dr. Bhanusali has.  AAPS and 

AAPI have many members, including many within this circuit, who practice in 

hospitals and are vulnerable to similar kinds of discrimination and antitrust law 

violations as Dr. Bhanusali has suffered here.  AAPS and AAPI thereby have a 

strong interest in filing the accompanying amici brief here. 

In sum, on behalf of its members in this circuit, AAPS and AAPI have a 

direct and vital interest in restoring judicial review with meaningful discovery for 

physicians who are subjected to discrimination and antitrust violations under the 

guise of a peer review. 
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II. AUTHORITY TO FILE THE AMICI CURIAE BRIEF OF AAPS 

AND AAPI. 
 
As now-Justice Samuel Alito observed while serving on the U.S. Court of 

Appeals for the Third Circuit, “I think that our court would be well advised to 

grant motions for leave to file amicus briefs unless it is obvious that the proposed 

briefs do not meet Rule 29’s criteria as broadly interpreted.  I believe that this is 

consistent with the predominant practice in the courts of appeals.”  Neonatology 

Assocs., P.A. v. Comm’r, 293 F.3d 128, 133 (3d Cir. 2002) (citing Michael E. Tigar 

and Jane B. Tigar, Federal Appeals -- Jurisdiction and Practice 181 (3d ed. 1999) 

and Robert L. Stern, Appellate Practice in the United States 306, 307-08 (2d ed. 

1989)).  Then-Judge Alito quoted the Tigar treatise favorably for the statement that 

“‘[e]ven when the other side refuses to consent to an amicus filing, most courts of 

appeals freely grant leave to file, provided the brief is timely and well-reasoned.’”  

293 F.3d at 133.  

Consistent with that prevailing view, this circuit customarily grants leave to 

file amicus briefs.  See, e.g., Abdollah Naghash Souratgar v. Fair, 720 F.3d 96, 

101 (2d Cir. 2013) (“granted leave for the filing of amicus briefs”); Olin Corp. v. 

Am. Home Assur. Co., 704 F.3d 89, 98 n.13 (2d Cir. 2012) (this circuit denied the 

“motion to amend the caption but granted its motion to file an amicus brief”).  This 

same acceptance of amicus briefs also generally prevails at the district court level 
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within this circuit, including express reliance on now-Justice Alito’s decision in 

favor of granting motions for leave to file amicus briefs.  See, e.g., Weininger v. 

Castro, 418 F. Supp. 2d 553, 555 (S.D.N.Y. 2006) (granting leave to file an amicus 

brief, citing Judge Alito’s precedent). 

This motion for leave to file an amici brief is timely because it is filed (along 

with the accompanying brief) within seven days of the filing of the Appellants’ 

brief.  There is no prejudice to Defendants-Appellees, which have not yet 

responded to Appellants’ brief anyway. 

 

III. THE BRIEF BY AMICI AAPS AND AAPI WILL SERVE THIS 
COURT’S RESOLUTION OF THE ISSUES RAISED. 

The accompanying amici curiae brief will be beneficial to the consideration 

of this appeal by concisely arguing the following points: 

 
A. Dr. Bhanusali Should Not Be Denied Discovery, Based on a 

Presumed Lack of Antitrust Injury, when a Hospital and a Powerful 
Medical Group Excludes Him in Violation of Section 1 of the 
Sherman Act. 
 

Dr. Bhanusali expressly alleged a per se violation of antitrust laws by 

Defendants: 

By reason of the foregoing, Defendants and co-conspirators have engaged in 
a conspiracy in a per se restraint of trade in the aforesaid interstate 
commerce of providing orthopedic surgical services in the Relevant Market. 
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Plaintiffs’ Third Amended Complaint (“TAC”), ¶ 236 [JA 200].  The exclusion of 

an independent physician from a region is as much a per se violation of antitrust 

laws as the exclusion of a small retailer by an agreement among wholesalers and 

other retailers.  The U.S. Supreme Court has expressly held this to be a violation of 

Section 1 of the Sherman Act, without requiring proof of injury to competition.   

See, e.g., Klor’s v. Broadway-Hale Stores, 359 U.S. 207, 213 (1959) (a group 

boycott “is not to be tolerated merely because the victim is just one merchant 

whose business is so small that his destruction makes little difference to the 

economy”).  Defendants engaged in a group boycott to eliminate Dr. Bhanusali 

from the market, and that is actionable regardless of whether he can initially plead 

a specific effect on competition. 

 Yet the district court decision does not address Dr. Bhanusali’s express 

allegation that Defendants engaged in a per se violation of antitrust law, and 

instead insists on proof of injury to competition that is nearly impossible to provide 

at the pleading stage.  No such showing is required by Klor’s, or even practical 

prior to discovery and the retention of experts in a case.  Many of the decisions 

cited by the court below were at the summary judgment stage, after discovery was 

made available, rather than at the pleading stage as presented in this case. 

 Moreover, Dr. Bhanusali did allege sufficient harm to the market at this 

preliminary stage, by describing how his exclusion forced the closure of his clinic: 
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Dr. Bhanusali “operated an orthopedic clinic at ORMC with Dr. Marc Appel 
which was permanently shut down after Dr. Bhanusali lost his privileges” 
due to Defendants’ actions. 

  
Id. ¶ 9 [JA 163].  Furthermore, “Dr. Bhanusali’s medical practice is and his now 

closed Clinic at ORMC was and is in direct competition with CRYSTAL RUN 

HEALTHCARE in the relevant market for the provision of orthopedic surgical 

services.”  Id. ¶ 73 [JA 174].  These allegations give adequate notice to Defendants 

of market injury, and nothing more is required at the pleading stage.  As explained 

in the accompanying amici brief, the court below overreads Twombly in demanding 

more.  See Bhanusali v. Orange Reg’l Med. Ctr., 2013 U.S. Dist. LEXIS 113974, 

*15, *17, *34 (S.D.N.Y. Aug. 12, 2013) [JA 222-23, 231-32, 234-35] (citing Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). 

 
B. A Physician of Indian Ethnicity Should Not Be Denied Discovery 

when His Allegations Establish Disparate Treatment Lacking in a 
Plausible Legitimate Justification. 
 

The district court adopted far too difficult of a standard for a plaintiff to 

satisfy in order to allege discrimination based on disparate treatment, and the lower 

court should not have dismissed Dr. Bhanusali’s complaint prior to discovery.  

This prevented him from reviewing email communications among Defendants, 

which led to the extraordinary exclusion of Dr. Bhanusali over mishaps as trivial 

(and outside of his control) as a broken drill bit.  The numerous irregularities in the 

peer review performed against Dr. Bhanusali are themselves evidence that he was 
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intentionally treated unfairly, and far worse than his white counterparts.  Peer 

review is by its nature a confidential matter, and thus the essential factual details 

about peer review of Dr. Bhanusali, vis-à-vis white physicians, are uniquely in the 

possession of Defendants.  Discovery is the only way a plaintiff can uncover it. 

In an analogous case in federal court in Texas, discovery brought forth 

evidence of discrimination based on the Indian ethnicity of the physicians being 

excluded.  See Gaalla v. Brown, 460 Fed. Appx. 469 (5th Cir. 2012).  The Fifth 

Circuit held that the Indian physicians “have failed to provide direct evidence that 

[defendant’s] actions were motivated by racial animus,” but nevertheless reversed 

the district court and remanded the case for it to “utilize the McDonnell 

Douglas burden-shifting framework.”  Id. at 481 (citing McDonnell Douglas Corp. 

v. Green, 411 U.S. 792 (1973)). As more fully explained in the accompanying 

amici brief, the same standard should apply here and Dr. Bhanusali should benefit 

from discovery in order to prove his claim of discrimination. 

 
C. Public Policy Supports the Need for Dr. Bhanusali to Have Access to 

Discovery Below. 
 

Public policy supports more accountability, not less, for wealthy non-profit 

hospitals like Defendant Orange Regional Medical Center (ORMC), which are 

increasingly enriching their own executives at the expense of competition and the 

public good.  Legal actions like Dr. Bhanusali’s are the only meaningful check and 
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balance on a massive industry that lacks the competitive influences that exist in the 

private sector, and lacks the government oversight and political accountability that 

exist in the public sector.  If a physician cannot even obtain discovery to prove his 

claims for antitrust violations and discrimination in a sham peer review by a 

wealthy hospital and medical group, then there is truly no meaningful limit on self-

enrichment in violation of antitrust laws in health care.  Fortunately, that is not the 

law. 

Newspapers and scholars have increasingly pointed out how hospital 

administrators are taking advantage of their lack of accountability by enriching 

themselves, at the expense of the public trust.  For example, “Children’s Hospital 

of Los Angeles provided a top executive with the unprecedented compensation of 

$3.9 million, and the CEO of Children’s Hospital of Philadelphia was paid $3.4 

million” in 2009.1  Executive salaries at some non-profit hospitals have even 

surpassed that today.  Antitrust law exists to prevent anti-competitive behavior that 

results in self-enrichment of a few to the detriment of many.  Public policy is 

                                              
1 Martin Makery, Andrew Ibrahim, MD, Case Western Reserve School of 
Medicine, and Dominic Papandria, MD, Indiana University School of Medicine, 
“Rising Executive Compensation At Children’s Hospitals Threatens The Public 
Trust” Health Affairs Blog (Sept. 14, 2012).  
http://healthaffairs.org/blog/2012/09/14/rising-executive-compensation-at-
childrens-hospitals-threatens-the-public-trust/ (viewed 12/23/13). 

http://healthaffairs.org/blog/2012/09/14/rising-executive-compensation-at
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strongly in favor of shining a light on anti-competitive conduct by large, wealthy 

hospitals such as Defendant ORMC, and by the powerful medical group (Crystal 

Run Healthcare LLP) with which it is allegedly acting in concert.  The behavior 

alleged by Dr. Bhanusali has the obvious effect of driving up the costs of medical 

care, and reducing patient choices (as in Defendants’ forcing the closure of Dr. 

Bhanusali’s clinic).  Public policy strongly supports allowing Dr. Bhanusali 

discovery to prove his claims. 

In addition, the accompanying amici curiae brief by AAPS and AAPI 

explains how sham peer review, like that alleged by Dr. Bhanusali, is a widespread 

problem for which judicial review is necessary.  As massive non-profit entities 

which typically enjoy immense market power, hospitals lack the political 

accountability and market forces which exist in the remainder of the economy to 

deter discrimination and other wrongdoing.  The premature dismissal below of Dr. 

Bhanusali’s lawsuit without allowing him to have discovery was contrary to public 

policy in addition to being contrary to applicable precedents. 
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CONCLUSION 

 The accompanying amici curiae brief would aid this Court with respect to 

the foregoing points of argument, from the relevant perspective of AAPS and 

AAPI as physicians’ organizations.  Accordingly, movants AAPS and AAPI 

respectfully request leave to file the accompanying amici curiae brief. 

 
      Respectfully submitted, 
 

s/ Andrew L. Schlafly. 
 
      ANDREW L. SCHLAFLY 
      Attorney at Law 
      939 Old Chester Rd. 
      Far Hills, NJ 07931 
      (908) 719-8608 
      (908) 934-9207 (fax) 
      aschlafly@aol.com 
 

Attorney for Amici Curiae  
 

Dated: December 23, 2013
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