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<* UNITED STATES DISTRICT COURTT I L. F q 7  b- 

DISTRICT OF SOUTH CAROLINA 
CHARLESTON DIVISION 

THOMAS R. WIETERS, MD., 
JOHN DOE, and others similarly situated 

JUDGMENT IN A CIVIL CASE 

Case Number: 2: 0 1-2082- 12 
vs * 

ROPER HOSPITAL, INC., d/b/a ROPER 
CARE ALLIANCE a/k/a CARE ALLIANCE 
HEALTH SERVICES, CARE ALLIANCE HEALTH 
SERVICES, INC., CHIP NAMMORE AND SALLY DOE 

11 Jury Verdict. This action came before the Court for a trial by jury. The issues have 
been tried and the jury has rendered its verdict. 

Decision by Court. This action came to hearing before the Court. The issues 
have been tried or heard and a decision has been rendered. 

IT IS ORDEFtED AND ADJUDGED that the defendants' motion for summary 

judgment is hereby granted as to defendants Roper Hospital, Inc. d/b/a Roper CareAlliance, 

a/Wa CareAllilance Healtlh Services, Care Alliance Health Services, Inc., Chip Naramore 

and Sally Doe for all causes of action. 

IT IS FURTHER ORDERED AND ADJUDGED that this case is hereby dismissed. 

. -. 
. _ I  - . .  

November 2, 2001 - -  __. . . ., . .  
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* * * * * *  * * * * * 

THE COURT: I have, of course, reviewed the filings mde 

by the Defendant in supprt  of the mtion for s u m ~ l r y  juigmnt and the 

response rade by the Plaintiff in response thereto, considered the 

opinion therein and aryumnts that were made today. 

that the Court is compelled to grant the Defendants' mtion for surrmry 

It seem to rre 

jucky-ent in this case. 

The Health Care Quality Iwroverrent Act p d d e s  in 

Section lllll(a) (1) , for a health care facility such as Roper Hospital 

to  be granted irrmunity f m  sui t  under the provisions of Section 

11112(a) of that chapter, which reads as follows, "For purposes of the 

protection set forth in section 11111(a) of this title, a professional 

review action w t  be taken - 

(1) In the reasonable belief that the action was in the 

furtherance of quality health care, 

(2) After a reasonable effort to obtain the facts of the 

mtter, 

(3 )  After adequate notice and hearing procedures are 

afforded to the physician involved or after such other procedures as 

are fair to the physician under the circumstances, and 
- 

(4) In the reasonable belief that the action was 

warranted by the facts known after such reasonable effort t o  obtain 

facts and after meting the requirerent of paragraph (3) . 
It's clear frcm looking at the Act that Congress int& 

for Courts such as this not to b e m  involved in ratters such as the 

I 
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one involved in this case. They gave hosp'ltals a considerable munt 

of discretion, a great m u n t  of authority in dealing with mtters of 

discipline of physicians and other health care prWiders. The reason 

for that is obvious: 

services that their  facil i ty and the people that mrk  therein prwide; 

and they, better then anyone else, can determine. w h e t h e r  o r  not actions 

taken by those persons affect the quality of health care rendered. 

They b w  their profession; they lrnow the 

For that reason, the cases are very clear that we cannot 

We must apply look behind the actions of those health care officials.  

an objective test. Their mtives, their reasons, the matters that they 

consider in their  mind that pKxnpt their action, t o  wit, those 

subjective ratters are not t o  be considered and we are t o  look solely 

at t h e  objective record in detembing whether or not the i&ty set 

forth h e  is prwided in a particular case. 

It 's adnitted that the procedures and what was done 

durirg those pnxedres  is accurately set forth in the affidavit of 

Dr .  Shapiro, and we w i l l  look a t  those ratters objectively t o  determine 

whether or not the irrmunity applies. 

The fact that Roper Hospital my  not have followed its 

~ w n  by laws to  the l e t te r  is also irrelevant. 

that, "In determinirg i-ty, we should look t o  the four factors 

quoted ab3ve and see whether or not objectively they have been ret and 

not to the letter of the bylaws." 
I 

?"ne courts have said 

?"ne first of those factors is that the professional 

review action must be taken "in the reasonable belief tha t  the action 
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was in furtherance of quality health care. 

There's -- there's no argurrent abut that. If a 

physician is in the hall at the nurses' station, in the room or 

elsewhere in the hospital talking in loud wices, talking in people's 

faces, disrupting the area, then an inquiry into that conduct is 

objectively in futherance of quality health care. 

eruption by the physician takes place in an atteqt to correct impraper 

care or w i t h  a sincere belief that he is serving the patient's rights 

and needs by tq.4rg to correct those health care problems is of T ~ D  

consequence. 

and an attenpt to alleviate that disruption is obviously in furtherance 

of quality health care. 

The fact that that 

The m e r  in which it was done is, indeed, disruptive, 

The second requimt for inrmnity is that the 

professional review action must be taken "after a reasonable effort to 

obtain the facts of the mtter.Il 

objectively. The Defendants investigated the complaints, they gave the 

Plaintiff an opportunity to be heard, not in a hearbg, not in a forrral 

setting, but inforrrally to ccrre in if he chose and address the ratters 

and explain his side of it at the very keginning of the investigation. 

There can be no argmm.t w i t h  that 

Subsequent to that, additional efforts w e r e  taken to 

investigate the rmtter. 

investigation themselves, it's only necessary that they d e  a 

reasonable effort to obtain the facts of the mtter, and it s e e m  to rre 

in this case, obviously, they did that. 

It's not necessary that these people do t h i s  
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"after adequate notice and hear- procedtures are afforded to the 

physician involved or after such other procedures as are fair to the 

physician under the circumstances. 

As I previously stated, the Plaintiff was given an 

opprtunity to care in and be interviewed at the very ~~. 
was offered an opportunity to have a hearing as requested by him in his 

Naverrkr 15, 1999 ldtter, and that hearing went into a l l  of these 

mtters. 

behavior. 

He 

It went into al l  of the incidents of so-called disruptive 

It discussed all of those. 

Counsel states that it directed its attention at the 

sumrary fllspension and they have, but it offered an opportunity to the 

Plaintiff to explain, deny, disprove all of the allegations against 

h i m .  He was permitted an oprtunity to have an attorney, to 

cross-examine witnesses, to call his own witnesses, and obviously he 

was given adequate notice of the hearing in these procedures. 

The fourth and last requirermt for inmUnity is that the 

professional review action was  taken "in the reasonable belief that the 

action was warranted by the facts known after such reasonable effort to 

obtain facts and after meting the requirerrents" of the aforerrentioned 

paragraph (3) . 
I think that the objective evidence in the case clearly 

establishes that requiremt as well. The Plaintiff had been found to 

have participated jn nummus disruptive acts. In reading the list -- 

I can't recall whether it's 14, 15, 16, how m y  -- but in reading the 

list, the facts are so vividly set forth that we can see the conduct 
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almst happen. You can visualize what =.taking place. Whoever 

placed those incidents in mrds did a good job because you can, indeed, 

do as I say and visualize what's taking place and, thereby, conclude 

without hesitation that those acts were, indeed, disnqtive, that those 

acts were acts that needed to be eliminated f m  that hospital if the 

patients were to receive proper care. 

Now, the hospital adopted a sorreFjnat conservative 

approach. 

scrreone to seek psychiatric help, I dmbt if they do, but they have a 

right to hinge such a requirerent on continued privileges in that 

hospital under the circumstances exist- here and to do so is not 

s t r i m  out at the Plaintiff. 

situation, try to imprwe the situation, try to do s m t h i r g  that gets 

to the b t t m  of his problems, corrects the s m  and permits h i m  and 

the hospital to continue down the mad to praidixg suprior health 

It m y  be that they don't have the absolute ri&t to require 

To do so is to try to help the 

care. 

I believe that the fourth rquirerrent is clearly mde out 

by the objective facts in this case. 

That being the case, I think that the Cefendants are 

entitled to imnunity as provided by law. 

Section 11111 (a) (1) extends inTrnJnity as follows: IIShall 

not be liable in danuges under any law of the United States or of any 

State (or political s-vision thereof) with respect to the action." 
I 

That language clearly covers a l l  of the actions contained 

in this complaint for darrages. And based on the qualification of the 
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Defendants for imnunity under the law, wmrary as to all causes of 

7 

action is granted because of that-irmaurity dimged. 

It might serve a useful purpose to address the State 
I ,  

causes of action with mre particularity. 

There's a State cause of action for defmtion. Because 

of the level of t h i s  conduct by the Defendant, they are required by law 

to reprt t h i s  conduct. If they don't do it, then they are subject to 

punishrrent under the law. The very law that grants the imnunity 

requires them to do th is ,  plus the reprting that they mde was true, 

and that is a defense to the defmtion action. 

Abuse of process. There wasn't any process issued in 

this case upn which an abuse-of-process case can be mintained. 

Intentional infliction of mtional distress. Ux3e.r 

south Carolina law, the conduct in the case clearly does not rise to 

the level of the intentional infliction of mtional distress. 

The cause of action for civil conspiracy. Likewise, 

there is no evidence to support that. 

Plaintiff's cause of action for interference w i t h  

existing contractual relationships. 

a cause of action for breach of an inplied contract arising frcm the 

alleged failure to provide adequate e c a l  treatrrent. 

South Carolina does not reccgize 

There's no evidence in this case to wrt any affect on 

the Plaintiff's relationship w i t h  these patients. 

hospitals in the Charleston area, it is reasonable to asm that these 

people obtained the type care they wanted elsewhere. 

With the nLnnber of ' 

I don't want to 

\ 
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appear facetious, but in one of these cases. the court could not resist 

the temptation to say that "If the defendants were praiding m& bad 

care, the plaintiff and his patients wuld be better off elsewhere.Il 

Unfair trade practices. This is a printe ratter. It , 

does not attempt to allege a public one that is likely to be repeated. 

I think under the circumstances and for the reasons 

stated al=crve, the Efendants' mtion for fllm~lry judgrent is 

appropriate and granted by the court in a l l  regards. 

(Pause. ) 

TH!3 COURT: 

the court to grant injunctive relief. 

case here in front of re, but there is a Fourth Circuit case where that 

was done and the Fourth Circuit held that, in view of the fact that the 

plaintiff had alleged and pled a request for injunctive relief, he had 

never filed a mtion for the s m  and they deerned that he had abandoned 

such a claim by the tim he got to Ridhnnd. 

Now, the brief in his cause of action asked 

I don't have the narre of the 

Now, I don't want to go down that route. If the 

Plaintiff wishes to trake a mtion for preliminary injunction, if the 

Plaintiff wishes to pursue that ratter, then 1'11 let you do it. If 

you don't want to do it, then, fine. 

hold that you had abandoned it. 

you to put the Defendants in the position of having to defend that if 

you raise it between now and the tine you get to the Fourth Circuit. 

So you can discuss it with p u r  client and let RE h o w  how you want to 

proceed on that issue. 

I think the Fourth Circuit wuld 

But since it's in there, I don't want 

Right now. 
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. 
MR. J W :  I will, Judge. my take -- m y  take a m=wrent, 

Your Honor. 

THE COURT: fill right. You take p u r  tim. You can go 

outside if you want to. , 

(Pause in proceedings f m  11:32 a.m. until 11:33 a.m.) 

T l E  COURT: Yes, sir? 

M R .  JW: your Honor, &re's dreacty a restraining 

order granted in this case and that was the basis for the application 

for the injunctive relief following that, so I think that that is an 

We wuld have to clear ppropriate ratter to rule on at t h i s  point. 

that up in any event, because there is already a restraining order. 

THE COURT: W a s  that granted by re? 

MR. J W :  No, sir. That was the State Judge. 

THE COURT: Oh, okay. He's granted s m  kind of 

straining order before the case was renrxTed to t h i s  Court? 

MR. JCWAS: There was a order that was placed on us 

fore the case actually c m  up here, but I think it's a status quo 

order, I think it's appropriate to rule on it in this. 

THE COURT: Right m w ?  

MR. JCWAS: 

THE COURT: I don't think there's any reason to. I've 

I wuld be happy to further argue it. 

trade up my mind that the kfendant is entitled to sumrary judgn-ent. 

I've granted sunrrary judgmnt on the darrage issue. 

could care down on the injunctive issue in any other way. 

-sed to balance irreparable harm. 

I don't know how I d 

We are 



L 

2 

3 

1 

> 

> 

7 

3 

3 

3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

0 

1 

2 

3 

4 

5 

0 

.. 

MR. J W :  Yes, sir. 

THE COURT: And that's the first thing that we balance in 

looking at injunctive relief. 

With the n-tmker of hospitals in this city, the availability of 

privileges at those hospitals -- I don't b o w  that that exists. 

I don't l a o w  where we c o ~ ~ t 3  down on it. 

I 

don't know if the Plaintiff can get into one of those hospitals. 

d d  a s m  that he could. 

privileges at those hospitals. 

irreparable harm. 

I 

I would assur~ that he wuld be given 

So I don't lcnow the level of 

I'm inclined to believe that it wuld balance out. 

I think that it's pretty obvious that the Defendant -- 
the Plaintiff is not go- to change his ways. 

an opportunity to do that. 

dokg the s m  thing and that's, according to the record, an objective 

review, and they can't have that. 

I man, they gave h i m  

He went ri&t back on the floor and started 

They can't have sorreone running up 

and down the hall, curs- the nurses and c h e w i n g  them out. If they've 

got corrplaints, they've got procedures. 

hospital to correct improper care. 

They don't have to disrupt the 

So I think the irreparable harm is going to balance out, 

but the likelihood of success is far outweighed on the Cefendants' side 

because they're entitled to SUMIBIY judgrent. 

the second pmq, which 1 think you have to, then the likelihm3 of 

success is in favor of the Cefendant. 

So if you ever get to 

"he other prong, the public interest. I don't see any 

public interest weighing in favor of the Plaintiff here. 

to ne that the public interest would be on the side of the institution 

It muld s e e m  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

L2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

._ .. 

11 

attempting to provide &et and not disruptive care to his patients. 

And I can't recall what the fourth one is. What is that? 

M R .  DUANE: 

THE COURT: It's the Blackwelder case. I don't th ink , 

I'm gettkg ready to find out. 

I've ever gotten to the fourth one, I don't think. 

(Pause. ) 

MR. JCBRS: Your Honor, it m y  be a cmplete mrdy  of 

law muld be one of the typical allegations. 

THE COURT: I don't think so. 

(Pause. ) 

THE COURT: I've touched on all four of them. The 

Blackwe1 der case divides irreparable harm into two parts. 

harm will be sustained by the Plaintiff if the injunction is not 

granted. 

is rrade. 

and affect on the public. 

Irreparable 

Irreparable harm sustained by the Plaintiff if the injunction 

So the impable harm, likelihcd of success on the d t s  

Balanciq those, it seems to IIE that the Plaintiff's 

request for prelimhay injunction is denied. 

Now, I don't know where that leaves us With the 

injunction granted by the State Court. 

I could look at it from the s t m i n t  that I've got the 

jurisdiction of this case and I could dissolve that injunction. 

s e a  to ne that I do. 

the kfendants muld want to, in an abundance of caution, go back to 

that Court, but that Court doesn't have arry jurisdiction because I 

It 

It seems to IIE that I do. I don't know whether J 
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1 certify that the forego- is a correct transcript fm 
record of proceedirgs in the --titled ratter. 

SO it seems t o  qe that part and parcel of disposing of 

lis case, I have a right t o  dismiss that injunction and 1 do at th is  
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s the transcript of pur order entered as of t&Y? 
THE COURT: I ' m  not go- t o  sign an order. M y  order is 

n the record. I ' m  just go- to  ask the court R e p ~ e r  that right 

Jhen I got through dictat- the order in the record, i f  she will add, 

mtered t h i s  day, that, that w i l l  be okay. 
ThankpuVery nu&. We w i l l  be in recess. 

(anclUded, ~ : 4 5  a . m . )  
***** ***** ***** 

the 
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