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Def endant s have essentially again noved for a Summary Judgment

15 on

(without conplying with either the federal or local rules)
the issues relating to Ira Magaziner. This notion al so seeks, in
the alternative, an expedited evidentiary hearing "uncoupl ed" from
and in advance of, a trial on the remaining issues in the case. 16

PMaintiffs contend that their notions for sanctions and
contenpt are not a dispute over the law of "nenbership,” or an
exercise in revisionist history, but a juridical spotlight on the
unfortunate factual issues concerning whether a highly placed and
respected official intentionally msled the federal courts in a
material way at a crucial tinme inthis case in bad faith. See Rule

11, Rule 56(g), Federal Rules of QGvil Procedure. See Barti check

v. Fidelity Union Bank of New Jersey/First Nat. State , 680 F. Supp.

144 (DN J. 1988); Aerotube, Inv. v. J.K F nancial Qoup, Inc. :

653 F. Supp. 470, 478 (ND . 1987), Avirgan v. Hull , 705 F. Supp.

1°See Local Rule 108(h).

%This is also essentially a notion for reconsideration on this
issue of the Ooss Mtion for Summary Judgnent denied on July 25,
1994. In fact, apparently this is really what Defendants want.
Conpare the title on the Certificate of Service to the title of the
Mtion. For this reason, Plaintiffs invite the GCourt to reviewthe
Menoranda, Exhibits and Submssions previously submtted and well
argued by both parties on July 25, 1994, The Record is replete
wth factual issues. See also pages 45-57, transcript ("tran-
script" refers to transcript of July 25, 1994 proceedi ngs).



1544 (S.D. Fla. 1989), 932 F.2d 1572 (1lth Gr. 1991), Cert. Den.
112 S Q. 913 (1992).

1. Revisionist Hstory or Senmantical Spin.

Defendants agree that sanctions and contenpt nust always be
viewed through a highly cautious |ens. Intentional, wlful bad
faith conduct is and should be the test for contenpt. (bstreper-
ous, grossly negligent conduct should be the test for sanc tions. Y

Especial |y in these cynical tines, this GCourt should be | oathe
(but not reticent) to find a high government official untruthful,
| acki ng candor, or engaging in bad faith conduct. But serious and

material factual issues cannot be resolved on paper argunents.

Fitzpatrick v. dty of Alanta , 2 F 3d 1112, 1115 (11th Qrr.

1993). Resolu tion of the truth nust often be based on the ancient
tests used by triers of fact and searchers for truth to determne

who and what is to be believed.  The facts and questions shoul d

YConpare sanctions under Rule 56(Q) Barticheck v. Fidelity

Union Bank of New Jersey/First Nat. State , 680 F. Supp. 144 (D N J.
1988) with Rule 11 Sanctions United States v. Excellair, Inc. , 637
F. Supp. 1377 (D Col 0. 1986).

BAs the government has often argued successfully, if a
defendant does not admt to his know edge of the falsity of a
statenent, the only way it can be proved is by circunstantial
evidence US. v. Sweig, 441 F.2d 114, 117 (2nd Qr. 1971), Cert.
den. 91 S . 2256 (1971).




be required to weigh in heavy against M. Mgaziner. Unf or t u-
nately, at this point, they do.

At the time (March 3, 1993) that M. Mgaziner represented to
the Court ° the facts concerning the structure of his creation -
The Task Force, Qusters, and Wrking Qoups, Subgroups and Tol l
Gates, all were neeting at a fevered pitch. He and Ms. dinton
were the architects of the process. They defined the issues and
devel oped a highly structured work plan and operating rules. It
was an anbitious, if unw eldy organizational structure designed to
cover an enornous field at a rapid pace. The purpose was to
develop strategies and options and to finally give advice to

President Qinton. %

M. Mgaziner, nore than anyone el se (except
perhaps Ms. dinton) was in a position to know the facts. Neither
the Paintiffs (because of the secrecy surrounding the process) nor
the Court (due to the lack of develop nent of a factual record) nor
the general public, had possession of the true facts. | ndeed,

initially this Court described the case as not "fact intensive."

¥"nly federal government enployees serve as nenbers of the
I nterdepartnental Wrking Qoup." First Magaziner Declaration,
par agr aph 11.

Xl ndeed, the President attended sone neetings wth working
group nenbers. Wiich nmeet ings, and who attended, and whether
private sector nenbers briefed himis still unclear and needs to be
further devel oped. Conpare Third Magazi ner Decl aration, paragraph
27 to Transcript at 75.



See 813 F. Supp. 82 at 84, F.N 11. M. Mgaziner's representations
concerning the facts (then unrefuted) were pivotal both to an
understanding of the case and to the legal structure of the
defendants' notions for a quick exit. %

M. Magazi ner knew that "nmenbership” was not a | oose semanti -
cal concept, but the very bedrock of an inportant |egal analysis.
How peopl e interrelated with each other, who were fixed "nenbers",
what were their functions, responsibility, roles and activities -
he knew to be key to the Court's understanding of this organiza-
tion. M. Magaziner was the only person at that time upon whom
this Court and the Grcuit Court of Appeals could (and did) rely.
That was the very material purpose of his Declaration. 22

e can fairly argue on this Record that M. Magazi ner "spun"
the facts in his Declaration to point this Court away fromthe non-

governmen tal participants and un truthfully color themas "out reach”

or "intermttent" consultants. As we now know, the spin was

*’'See for exanple Footnotes 10, 11 to this Court's opinion.
813 F. Supp. 82 at 89. See also, 997 F.2d at 921 (concurring
opi ni on).

2Bven under crimnal statutes, a false statement is "naterial"
if it has a natural tendency to influence or is capable of
i nfl uenci ng deci sions required to be nade. US v. Alen, 892 F. 2d
66 (10th Qr. 1989). Stated otherw se, the test under perjury
statutes, is whether a truthful statenent mght have assisted or
influenced a tribunal in its inquiry. 18 US CA 81623, Uus wv.
Adans, 870 F.2d 1140 (6th Gr. 1989).




conpletely wong. It was not, as defendants now suggest, an error
in semantics or in retrospective legal analysis. 2 A this point
at least, until we develop nore facts, it clearly appears to have
been a deliberate attenpt to cause this Court to believe that the
active, naterial, "fixed' participants were all in one way or
anot her, federal enpl oyees. The question is, did M. Mgaziner

really believe it?

2. Wiere is the Menbershi p Handbook?

M. Magazi ner's excel |l ent counsel now assist him by declaring

that he assuned and believed that only federal enployees were

"menbers" and "participants' were otherw se. They say that he
sinply nade a perfectly understandable ex post facto |egal
mstake. * Perhaps. But if that is so, Plaintiffs nust ask, where

in this enornous record is the paper dated on or before March 3,

1993 which defines "nenber ship"? Were is there any paper after

ZEven in cases of semantical adventure, the governnent has
successfully inprisoned persons attenpting to "spin" words at the

expense of plain neaning. See for exanple, US v. Tobias , 863
F.2d 685 (9th Qdr. 1988) [Defendant denied "know ng" individual
w th whom he spoke 74 tines]. See also, United States v. Petzold |,

788 F.2d 1478 (11th Gr. 1986).

4| ndeed, Defendants have recogni zed that the "federal enployee
exenption" will not help them To save this Court time, they have
el ected not to assert the exenption. See Defendants' Menorandumin
oposition, filed May 4, 1994 at pages 2 and 6.



that date which confirns it? Could it possibly be that this
activity which was so finely structured and carefully planned was
without any definition of who were "menbers" and who were just
"partici pants"?

If that is so, and there is no nmenbership criteria witten
anywhere in the Record or in the |long-awaited Task Force papers,
what do we have to assist an examnation of M. Mgaziner's belief
and good faith? Apparently (at least at this point) there is
not hi ng el se.

Since there is nothing in witing at this point to sustain M.

Magazi ner' s representation of "menbership,” %

In order to support
the credibility and good faith of his March 3, 1993 assertion, the
Gourt should (to be fair to him and the system) indulge in a
functional analysis of the facts as of Mrch 3, 1993. %6 Per haps

the facts or coomon belief of others will support him

*There is no question but that the facts, |ooking backward, do
not literally support M. Magaziner's Declaration. See Transcript
at 54. Wile Plaintiffs agree that we nust initially test the
truth as of March 3, 1993, M. Magaziner had a continuing duty to

correct facts he later knew to be untrue. See Busi ness Qui des v.
Chromati ¢ Communi cations Ent. , 111 S Q. 922 (1991).

"Menber” is commonly defined as "one of the individuals
conposing a group” Vebster's Nnth New Collegiate Dctionary . In

other contexts, "nenber" has been defined by an examnation of
status and function. See Easley v. Southern Shipbuilding Corp.
936 F.2d 839 (5th dr. 1991) [nature of work and duties defines
status of "menber" of crew.




3. Factual |ssues Abound.

Plaintiffs submt that to test M. Migaziner's statenents, the
Court mght explore at an evidentiary hearing a nunber of questions
(there are many nore) of the factual record, as of March 3, 1993
and thereafter:

a. Had M. Magaziner or Ms. dinton fixed in witing
nenbership criteria? If so, where? If not, why not?

b. Wiat were the functional differences between and
anong "menbers" and "parti ci pants"?

C. If M. Magaziner nentally and privately considered
only federal enployees to be "nenbers"” did he communicate that to
anyone (other than the GCourt). If so, how, where and when? If
not, why not ?

d. How did others on the task force working groups,
tol |l gates, subgroups, clusters and staff view and define "nenbers"?

e. Do the totality of the facts and circunstances as of
March 3, 1993 reasonably support M. Mgaziner's privately held
Vi ews?

27

f. ODd M. Mgaziner have a bad faith notive to

unjustifiably define "nmenbership" for the Courts?

“'Certainly M. Mgaziner had a political notive to avoid
FFACA A least he was clear about that:



g. Wat was the process and circunstances under which
the Declaration of March 3, 1993 was crafted?

h. Wy did it take M. Mgaziner so long to correct the
facts?

Per haps everyone commonly knew or believed that only federal
enpl oyees were "nmenbers" and that nenbers had special duties and
functi ons. However, at this point there is nore than enough
evidence in the record to raise a legitimate factual issue as to
whet her M. Mgaziner was untruthful in his apparently privately
self-defined criteria for nenbership.

Three <cluster groups were conposed entirely of private
persons. Inportant working groups and subgroups were dom nated by
private persons, who regularly, not intermttently, attended.

Private persons already identified in the record regul arly

"Although the Task Force contenplates holding sone

nmeetings in public, | believe it is critical -- in |ight
of the nagnitude of the Task Force's charge and the
short tine frane in which it is operating -- that the

Task Force and the interdepartnental working group be
able to retain flexibility in their operations and be
free from formalistic reporting or mnandatory public
neeting requirements. | believe that such requirenents,
if inposed on either the Task Force or the working
group, would inpede the Task Force's ability to address,
wthin the urgent time frane set out by the President,
the literally hundreds of conplex issues that nust be
considered in formulating proposals for conprehensive
health care reform"

March 3, 1993, First Magaziner Decl aration, paragraph 31.



participated in virtually all of the sessions. Sone governnental

"menbers" apparently participated irregularly. See Exhibits in

Support of Plaintiff's Mtion for Summary Judgnent, Decl arations of

Marjorie Tarney, Declaration of Genevieve Young . See Paintiffs'

Menorandum in Support of Mtion for Summary Judgnent : Docket

Nunber 107 (nunerous exhibits are filed wth the AQerk and are in
the vault).

Could M. Magaziner not have known the facts? Was the pace
and size of this alleged galloping horde so great that he sinply
did not know better? This is possibly a truthful although highly
i nprobabl e expl anation. Perhaps he truly believed in his own mnd
that only federal enployees were to be "nenbers.” Perhaps in the
rush of things he or his staff neglected to coomt this concept to
witing. Perhaps the concept of "menbership” was not then
inportant. Perhaps he sinply nade a mstake under the pressure of
his enornous project and incredible responsibility. Peopl e make
mstakes. Mstakes are not sanction able if not nade in bad faith.

O the other hand, there is enough in the record to suggest
that perhaps he carefully portrayed a picture of "menber ship" for
the Court in order to both strategically define and concl usive ly

28

capture an undeserved F.A C A exenption. Per haps the "nenber-

BInterestingly, after the Grcuit decision, on August 11,
1993, in their Responses and (bjections to Plaintiffs' First Set of
Interrogatories and Second Set of Requests for Production of
Docurent s, Defendants sai d:

10



ship" distinction cane to himwhen the Conplaint was filed and the
|l awyers were scranbling for a defense strategy. 2 And perhaps he
was purposefully engaging in senmantical spin and really got too
"cute". * nly M. Mgaziner apparently knows for certain. But
t he danage done is too great to be ignored.

Thus, the Court here is faced with a serious dilema. There
is nothing thus far devel oped by Defendants but M. Mgaziner's
word as to who were commonly thought to be nenbers as of March 3,
1993. Wthout a factual inquiry, we are left where we began - only
wth M. Mgaziner's word and serious question relating to his
candor raised by the evidence. The principle sought to be
adjudicated here, and the msplaced reliance by this and the

Arcuit Court on the erroneous Declaration, while unpleasant is

"Gven the fluid and dynamc process by which the
i nterdepartmnental working groups was forned and oper at ed
nenbership was not a significant or operative concept."

Pg. 9

2n April 30, 1993, the government continued to rely upon the
Magazi ner Affidavit before the Grcuit Court as the Polestar of the
Facts. See 997 F. 2d at 914:

"...the governnent clains that all of the nenbers of the
working groups are full tine officers or enployees of
the governnent, and for that reason alone, the working
groups are not FACT coomttees."

%Wrd ganmes have resulted in sanctions against the governnent
before. See Wnited States v. Excellair, Inc. , 637 F. Supp. 1377 (D
ol 0. 1986).

11



much too serious a natter to be so prematurely resolved or

31

perenptorily excused. The parties, the judiciary, and the people

deserve a full explanation of the facts. It is Paintiffs' burden
to further develop themand M. Magaziner 's duty to explain themin
open Court.

4. Wrds or Meaning.

Def ense counsel argue that M. Mgaziner was "characteristi-
cally truthful™ in disclosing on March 3, 1993 the participation of
outside groups in the working group process. If it is not clear
already, Plaintiffs do not dispute the integrity of M. Magazi ner
as a characteristic. Hs record of public service is salutary and
renmar kabl e. That we disagree with his health care philosophy is
not here an issue or our principle operandi . V¢ would have nade
our views known on that subject if able to participate meani ngful -

ly. Wt is in dispute is a clearly apparent, however uncharacter-

%The government has been vigilant in prosecuting when
fal sehoods and "stonewal Iing" block or obstruct the truth and the
people's right to know United States v. Qarridge , 811 F. Supp.
697 (D.D.C 1992), Wiited States v. George , 786 F. Supp. 11 (D.DC
1992), Whited States v. Poindexter , 727 F. Supp. 1470 (D.D.C 1989),
Uhited States v. Secord , 776 F. Supp. 845 (D.D.C 1989). The
gover nment has even successfully based crimnal perjury charges on
false civil depositions US v. Markiewcz , 978 F.2d 786 (2d Qr.
1992). Certainly, the strict standard of accountability nust be
recogni zed by the Departnent of Justice to cut both ways.

12



istic, lapse in candor to the federal courts he allowed to be
uncorrected for over a year.

M. WMagaziner represented to the Courts by carefully sel ected
words a neaning * that the working groups and "outside parties"
were two signifi cantly different things. See First Magazi ner
Declaration, paragraph 10. He opined that the "consultants" were
"retai ned" by the working groups and attended on an "intermttent”
basi s. First Magaziner Declaration, paragraph 13. He said he

attended | arge neetings of outside organizations in the "outreach”

¥Wrds and meaning have frequently been at war wth each
ot her. Consider the dispute, relevant here, between Aice and

Hunpty Dunpty:
"“*1 don't know what you nean by "glory,"' Aice said.

Hunpty Dunpty smled contenptuously. " course you
don't - till I tell you. | meant "there's a nice knock-
down argurent for you!™'

"But "glory" doesn't nean "a nice knock-down argurent, "'
Ali ce objected.

"Wien | use a word,' Hunpty Dunpty said in rather a
scornful tone, it neans just what | choose it to nean -
neither nore nor |ess.'

"The question is,' said Aice, “whether you can make
words nean so many different things.'

"The question is,' said Hunpty Dunpty, "which is to be
master - that's all.""

Lews Carroll. Through the Looking ass Puffin Books 1948 at page
100.

13



program First Magaziner Declara tion, paragraph 24. He said that
t he wor ki ng groups sponsored sel ective |large group neetings. First
Magazi ner Decl aration, paragraph 25.

| ndeed, M. Magaziner told the Court a |ot about the process.

But what he did not tell was significantly msleading by om ssi on;

whether this omssion was related to his insistence that the
process be "non public" is a legitimate trial issue. dearly it
can be shown that he had a political notive to m sl ead.

He did not tell the Court about the over 350 private persons
attending and participating in a regular way. Ms. dinton knew
that they were an integral part of the process. President dinton
knew it too. Wen the President and Ms. dinton thanked the over
1000 persons "participating in a regular way" on April 29, 1993,

M. Mgaziner was there and was recognizedl — *

The next day,
however, (April 30, 1993) his |lawers were arguing that the working
group consisted of only 340 "virtually anonynous" persons (as

nenbers). 997 F.2d 898 at 914. And his |awers argued that all of

them were federal enployees. 997 F.2d 898 at 914. They argued
that there were an "unknown" nunber of intermttent consultants.

M. Magazi ner knew the truth.

$3ee Speech of April 29, 1993 of President and Ms. dinton on
the South | awn of the Wiite House attached hereto.

14



By August 11, 1993, the Defendants were reporting to the Court
that "nenbership was not a significant or operative concept”
while at the sane time stonewalling the Plaintiffs from di scovery.

Indeed, until this Court entered a discovery order, on Novenber 9,
1993, Plaintiffs had to resort to finding docunents at a library to

be able to independently nuster the facts.

34

The Defendants, including M. Mgaziner, hav e flipped and

flopped around the "nmenber ship" issue, in a semantical circus.
That process continues today. Conpare for exanple, the follow ng
statenents, anong nany whi ch coul d be culled fromthe Record:
"Defendants  never suggest ed, however , t hat such
i ndividuals were sonehow "nmenbers' of the working group.
PMaintiffs contenpt allegations totally disregard the
express distinctions that M. Mgaziner drew anong
categories of working group participants.” August 31,
1994. Defendants' Mtion for Exp edited Ruling at 14
(referring to consul tants and public outreach).
ok k
"dven the fluid and dynamc process by which the
interdepartnmental working group was fornmed and operated

" menber shi p' was not a significant or operative

%pDef endants Responses and (bjections to Plaintiffs First Set
of Interrogatories. GCourt Docket Item63 at page 9. M. Mgazi ner
revi ened and si gned these Responses.

15



concept . " August 11, 1993 . Def endant s Responses and

(bj ections at 9 (al so signed by M. Magazi ner).

*k*k*
"Ohly federal government enployees serve as nenbers of
the interdepartnmental working group.” First Magazi ner

Decl aration at 4. March 3, 1993 .

*kk*

"Peopl e were brought o n to the working group in several
different ways and nany were able to choose which
working group neetings they wshed to attend.

Menbership was very fluid and the nmeetings were
conducted much nore informally." Declaration of Bonnie

Lefkowi tz, My 3, 1994 at 8.

*kk*

"In short, the individuals, except Dr. Aaron Shirley,
listed in Plaintiff's brief on Pages 77-78 under the
caption “met with group 22H and on pages 199-200 under

the caption net wth subgroup 22A were not "nenbers" of

the group.” Declaration of Bonnie Lefkowtz, May 3,

1994 at 7.

*kk*

"There can be no question that Plaintiffs were wong to
sweep such individuals, whom M. Magaziner correctly did

not regard as working group ~nenbers' into the

16



nmenbership of the Warking Goup ... M. M agaziner should
not now have to continue to defend hinself against such
frivolous allegations" Defendants Mtion for Expedited

Hearing, August 31, 1994 at page 19.

*kk*

"Participation on the Wrking Goups was very fluid ...
Peopl e participated as their time and interests, and the
needs of the working groups allowed ... dven our
expedited timetable, | did not inpose any fornal
requirements on the conduct of the neetings of the

working groups ..." May 4, 1994, Third Declaration of

35

Magazi ner, paragraph 12, 15.

Nowhere in M. Mgaziner's successive Declarations did he
clear up the obvious error. In his Third Declaration, My 4, 1994;
for exanple, he continually referred to Wrking Goups "nenbers"
and "participants" interchangeably:

"I attended all of these Task Force neetings and the

President also attended a snall nunber of them A few

®The slipping and sliding is understandable. In order to make
the "horde" argument, the process has to appear fluid and unstruc-
tured. However, in order to prop up M. Magaziner's credibility,
the class distinctions nust be fixed. Hence, the Defendants nade
the decision to (1) concede the federal enpl oyee nenbership issue;
(2) define the working groups as a "horde" consisting of unstruc-
tured "prides" and (3) claim that M. Mgaziner told the whole
truth "characteris tically." This is dizzying strategy indeed.

17



working group nmnenbers attended sonme of these neetings as
well, to serve as a resource to answer questions. A
the neetings, Task Force nenbers asked me on a nunber of
occasions to obtain additional information for the Task
Force's consideration. I, in turn, called on working

group participants to obtain the needed information or

to examne issues discussed at the Task Force neetings.
VWrking  group nenber s provided the requested

information to ne and | shared it with the Task Force."

dearly, people who "participated" were viewed as "nmenbers" by
M. Magaziner in My, 1994. Not so by his counsel. Apparently to
counsel , a menber was someone who attended regularly and partici-
pated in "the decision-nmaki ng process.” See Defendants' Mtion for
Expedited Ruling at page 18, paragraph 2. Not so according to M.
Magazi ner, who declared 3 1/2 nmonths earlier (My 3, 1994), that
partici pants never nade decisions. They sinply provided inforna-
tion and briefing books to M. Mgaziner who in turn provided
advice to the President. See Third Declaration of Mgaziner at
paragraphs 25, 26. As to regularity of attendance at neetings, M.
Magazi ner disagrees with his counsel. See paragraphs 12, 15 of
Third Declaration, My 3, 1994. C(Counsel apparently believes that
to be a "nenber” of a group one had to attend a yet undefined
nunber of neetings of that Qoup. The Declarations of M.

Magazi ner and ot hers belie that conviction.

18



These senanti cal adventures graphically illustrate the
difference in the neat organizational picture framed in clear
English on March 3, 1993 fromthe kal ei doscope projected in August

1994. Wiich is the truth?

5. This was not a Health Care Wodst ock .
There was structure and there were rul es.

The notive for M. Magaziner's lack of good faith candor was
apparent fromthe start and clear on this Record. He wanted the
process out of view of the public. This is the classic dilema of
the Executive Branch. This admnistration barely 2 years old has

jousted three times with the Federal Advisory Commttee Act. See

Al abanma- Tonbi gbee R ver Coalition v. Dept. of Interior , 26 F.3d

1103 (11th dAr. 1994), Nort hwest Forest Resource Gouncil v. Espy

846 F.S. 1009 (D.D.C 1994). UWnless restrained, it wll undoubted-

ly violate it again. *

%The principle upon which Plaintiffs have proceeded is to have
the Courts hold the Executive accountable to the FACA rule of
law If not stylish, Plaintiffs contend that Madi son was right:

The Federalist No. 51, at 322 (Janes Madi son)(Qdinton Rossiter
ed. 1961). Madison stated:

"If nmen were angels, no governnent woul d be necessary.
If angels were to govern nen, neither external nor
internal controls on government would be necessary. In
framng a governnent which is to be admnistered by nen
over nen, the great difficulty lies in this: you nust
first enable the government to control the governed; and
in the next place oblige it to control itself."

19



What M. Magazi ner designed in his Wrk P an was an organi zed
met hod of covering a wide field in a short tine with lots of people
privately consulted. Defendants argue that the horde 37 was
great its nunbers could never add up to a FFACA  They contend
that the nodel "eight old-nen-around-a-nmahogany table-chatting-
wth-the President” is so far renoved from the "chi nese-food-in-
the-hall -Heal th-Care-Goup 22A" that no one could seriously argue
that FFACA applies. Nowhere in the Act, however, is size a
determ native limta tion. It is the process, its structure,

function, and its object which are legally relevant and determ na-

SO

tive.*® If M. Mgaziner could craft a "horde" exenp tion, then any

admnistration could nask an illegal FFACA wthin a Wodstock-

i ke private process.

%’Soon after the opinion of the Qdrcuit Court, the "horde"

concept becane a famliar tune sung in this case. This was
certainly not M. Mgaziner's view in January, 1993 nor President
dinton's in April, 1993. V¢ are certain that the participants

woul d decry such a cynical view of their work.

®lt is hard to understand the governnent's position, given
the "tollgate" process, the briefing book advice and the interac-
tion anmong the groups and the President. The purpose of the
tollgate was to test the consensus advice before it was di spatched
to the Cabinet Room The problemis, the public paid the "toll"
and was shut out. This clearly defines the purpose of F.ACA

Al abanma- Tonbi gbee Rvers Coalition v. Dept. of Interior , 26 F.

1103 (11th cir. 1994).
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This process while flexible had rules. The work plan
exenplifies that. The Declarations of the participants shed even
nmore light. The process had a function - to design the Presi dent's
health care initiative. Even the President participated wth the
working group menbers, as the Court correctly perceived at oral
argument. See Transcript of July 25 at pages 74-75. (Conpare wth
Third Decl aration of Magazi ner, paragraph 27.

The cluster groups and "toll gate" process was a fornal
critical path nethod |leading to a conprehensive plan, options and
advice to the President. That Ms. Qinton was chosen to |lead the
effort, a brilliant lawer herself (wth substantial governmental
experi ence), denonstrated the direct |ink between the group's work
and the President's initiative.

In the end, therefore, the Court is presented with strong
al l egations supported by the evidence already in the Record:

a. The working group was popul ated as of March 3, 1993
wth far nore regular participants that were not federal enployees
than M. Magaziner told the Courts.

b. M. Mgaziner knewit. 3°

®¥Even if M. Mgaziner can convince the Court that his
m sstatement was not intentional, he is still subject to sanctions.

A litigant has an affirmative obligation to conduct a reasonable
inquiry before submtting his paper to a Court. The "pure heart,
enpty head" defense is not viable under Rule 11. See Busi ness
Quides v. Chronmati ¢ Communi cations Ent. , 111 S . 922 (1991).
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c. M. Mgaziner wanted the process private in order to
expedite it. He had a notive to be untruthful and direct the
Courts' attention away fromthe truth.

d. The Qourts had only M. Magaziner's Declaration upon
which to rely for the facts of the case. Menbership was crucial
for and naterial to a | egal analysis.

e. By April 29, 1993, M. Mgaziner knew that there
were over 1,000 participants participating in a "regular way." A
substantial nunber were private persons. O April 30, 1993 in oral
argunent before the Grcuit Court, M. Mgaziner and his |awer
never told the Court the facts.

f. M. Mgaziner's |lawers vigorously resisted discov-
ery. During this period, no correction of clear error was nade.

g. To this date, neither defendants nor M. Magazi ner
have produced any contenpo raneous paper or Menorandum defining
"menbers, " even though the process was hi ghly structured.

4 his Declaration and

h. M. Mgazi ner never corrected
has never explained to the Court, under oath, the circunstances

under whi ch he nade such a nmaterial msrepresentation of the facts.

6. The Court's decision of July 25, 1994 was correct .

M. Mgaziner had an affirmative duty to correct his
Decl arat i on. | ndependent Fire Ins. v. LEA , 782 F. Supp. 1144 (E D
La. 1992).
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Not hi ng has changed.

Def endants have neither argued nor presented anything new
They persist in a position that ignores inportant issues involving

A Their view

the integrity of the judicial and denocratic process.
is, of course, entirely different (and correct) when on the other

side. See US v. Qable, 622 F. Supp. 454 (WD Mch. 1985).

The Court was correct to "couple" these issues with a trial on
the nerits. Wy examne virtually the same facts twice? A trial
on the nerits wll flush out the formand structure of the VWrking
Qoups. This will shed a great deal of light on M. Mgaziner's
Declaration. After such a determnation, the GCourt can concentrate
on M. Magazi ner.

It is certainly true that M. Mgaziner dese rves a speedy
hearing. This is apparently a new thought, however. The P ain-
tiffs Mtion for Contenpt and Sanctions was filed May 16, 1994. No
request for expedition was nmade then or at the hearing of July 25,
1994. Defendants waited until August 31, 1994 (over 3 1/2 nont hs)
to decide that this issue was energent. This is substantially |ess

time than the Paintiffs had to wait for discovery, the conces-

“The purpose of Rule 56(g) is to deter an effort to nislead
the Courts and delay or obstruct proceedi ngs. Aerotube, Inc. v.

J.K Fnancial Qoup, Inc. , 653 F. Supp. 470, 478 (ND . 1987).
The purpose of FFACA is to force advisory commttees to open the
process to the sunshine and fresh air of public scrutiny - however
unconfortable that nay be. Al abama- Tonbi gbee R vers Qoalition v.

Dept. of Interior , 26 F.3d 1103 (11th Gr. 1994).
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sion*® that the federal enployee exenpti on woul d be abandoned, and
the Third Declaration by M. Mgaziner with sonme of the true facts
(over a year).

The instinct of the Court to defer ruling until after a full
factual inquiry was the correct one. See Transcript, pg. 91-92.
The remaining issues wll also resolve, for the nost part, the
factual background of the form structure, and functional analysis
of the groups. GCherwi se, the Court will in essence try al nost the
sane facts tw ce.

Nothing in the record has changed - except that certain
(hopefully all) Health Care Task Force records are to be di sgorged
in Mryland. * The records wll shed nore light on what M.

Magazi ner knew and did, said and wote on or before March 3, 1993.

“The concession is appropriate strategy, given the facts.
However, it does not excuse the tine and expense to which the Court
and the Paintiffs were put finding the truth. See Johnson
International Conpany v. Jackson Nat. Life Ins. , 812 F. Supp. 966,
988 (D. Neb. 1993).

“Defendants nmay contend that the disgorgenent (if conplete)
wll noot the case and excuse Magaziner. On the issue of nootness,
the "excuse ne - here are the papers but we concede nothing"” tactic
did not fly in A abama-Tonbighee Rvers OCoalition v. Dept. of

Interior , 26 F.3d 1103 (11th dr. 1994). O the issue of sanc-
tions, it cannot be the Law that the governnent could Iie,
stonewal |, concede, disgorge, retreat and then escape judgnent as
"noot . "
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Respectful ly submtted,

Thomas R Spencer, Jr., Esq.
SPENCER & KLEIN, P. A

801 Brick ell Avenue

Suite 1901

Mam, FL 33131

Tel ephone:  (305) 374-7700

Robert C QGll, Esqg.
SLAVIT & ASSOO ATES, P.C
2300 N Street, NW

Suite 775

Washi ngton, D.C 20037
Tel ephone:  (202) 342-1402

Attorneys for Plaintiffs

DATE Sept enber 6, 1994
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Plaintiff's Response and Points and Authorities in opposition to
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for Contenpt and Rule 11 and other Applicable Sanctions against
Hon. Ira Magaziner to be served, by hand delivery, on this 6th day
of Septenber, 1994 on:

Frank W Hunger

Assistant Attorney General
Eric H Holder, Jr.

United States Attorney
John A Rogovin

Deputy Assistant Attorney General
David J. Anderson
Hizabeth A Pugh
Thomas W M | et
Davi d M Souder s
Arti K Rai

U S. DEPARTMENT CGF JUSTI CE
Avil Dvision

Federal Prograns Branch
901 E Street, NW

Washi ngton, D C 20530

Thomas R Spencer, Jr., Esq.
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